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By 1\Ir. REYNOLDS: Petition of sundry citizens of Penn
sylvania, for a national highways commission and appropria
tion for Federal aid in building highways (H. R. 15837)-to 
the Committee on Agriculture. 

By l\Ir. SPERRY: llesolntion of the Connecticut State Board 
ot' Trade, favoring the bill for acquiring national forests in the 
Appalachian and White Mountains-to the Committee on Agri
culture. 

Also, protests of citizens of Hartford, New Haven, Derby, 
Seymour, New Britain, Bristol, and Middletown, Conn., against 
the Hepburn amendment to tile Sherman antitrust law-to the 
Committee on the Judiciary. 

.Also, protest of the Birmingham National Bank, of Derby, 
Conn., against the Aldrich bill-to the Committee on Banking 
and Currency. 

By l\fr. WANGEn: Petition of Philadelphia Bourse, against 
H. R. 172DO, a bill to protect trade against unlawful restraints 
and monopolies-to the Committee on the Judiciary. 

Dy :Mr. WHEELER: Petitions of W. II. Deveraux and 33 
others, of Wilcox, Pa., and Lewis P. Keoner, of St. :Marys, Pa., 
in favor of passage of S. 3152, for additional protection to the 
dairy interests--to the Committee on Agriculture. 

SENATE. 

FRIDAY, April 17, 1908. 
Prayer by the Chaplain, Rev. EDwARD E. HALE. 
The Secretary proceeded to read the Journal of the proceed

ings of Wednesday last, when, on request of Mr. McCREARY, 
and by unanimous consent, the further reading was dispended 
with. 

FINDINGS OF THE COURT OF CLAIMS. 
The VICE-PRESIDENT laid before the Senate a communica

tion from the assistant clerk of the Court of Claims, trans
mitting a certified copy of the findings of fact filed by the 
court in the cause of 0. :M. Davis, jr., administrator of C. L. 
Davis, deceased, v. United States, which, with the accompany
ing paper, was referred to the Committee on Claims and or
dered to be printed. 

MESSAGE FROM THE HOUSE. 
A message from . the House of Representatives, by Mr. W. J. 

BROWNING, its Chief Clerk, announced that the House had 
passed a bill (H. R. 20471) making appropriations for the naval 
senice for the fiscal year ending June 30, 1900, and for other 
purposes, in which it requested the concurrence of the Senate. 

The message also announced that the Speaker of the Honse 
had appointed Mr. TAWNEY a conferee on the part of the House 
upon the legislative, executive, and judicial appropriation bill 
in the place of Mr. Brick, deceased. 

E ~ROLLED BILL SIGNED. 
The message further announced that the Speaker of the 

Honse had signed the enrolled bill H. R. 17305, an act to regu
late tile establishment and maintenance of private hospitals 
and aRylums in the District of Columbia, and it was there
upon signed by the Vice-President. 

PETITIONS AND MEMORIALS. 
The VICE-PRESIDENT presented memorials of sundry 

organizations of Nebraska, Texas, Michigan, Pennsylvania, 
Missouri, :Minnesota, California, New York, Ohio, District of 
Columbia, Iowa, Kentucky, Colorado, Massachusetts, New Jer
sey and Illinois, remonstrating against the enactment of legis
lation to prohibit the interstate transportation of intoxicating 
liquors, which were ordered to lie on the table. 

Mr. PLATT presented a petition of Hillsdale Grange, No. 
V33, Patrons of Husbandry, of Hillsdale, N. Y., praying for the 
passage of the so-called ... rural parcels-post bill," and also for 
the establishment of a national highways commission, which 
was referred to the Committee on Post-Offices and Post-Roads. 

He also presented the petition of S. N. Parks, of Oneonta, 
N. Y., praying for the enactment of legislation to restrict the 
immigration of Asiatics into the United States, which was re
ferred to the Cornrnitttee on Immigration. 

He also presented memorials of sundry citizens of New York 
City, Yonkers, and Buffalo, all in the State of New York, re
monstrating against the ratification of the pending treaty of 
arbitration between the United States and Great Britain, 
which were referred to the Committee on Foreign Relations. 

He also presented sundry petitions of citi.zens of Poughkeep
sie, N. Y., praying for the adoption of a certain amendment 
to the so-called " Sherman antitrust law," relating to labor or
ganizations, which were referred to the Committee on the 
Judiciary. 

Mr. ANKE1\""Y presented a petition of' the Chamber of Com
merce of Spokane, Wash., praying for the enactment of legis
lation providing for tile establishment of a Department of 1\Iines, 
which was referred to the Committee on Mines and Mining. 

He also presented a petition of Ewartsville Grange, No. 114, 
Patrons of Husbandry, of Pullman, Wash., and a petition of 
Mayview Grange, Patrons of Husbandry, of Mayview, ·wash., 
praying for the establishment of a rural parcels post, n-hich 
were referred to the Committee on Post-Offices and Post-Itoads. 

He also presented a petition of EwartsviUe Grange, No. 114, 
Patrons of Husbandry, of Pullman, Wash., and a petition of 
Mayview Grange, Patrons of Husbandry, of Mayview, Wash., 
praying for passage of the so-called "postal savings-bank bill," 
which were ordered to lie on the table. 

Mr. BRANDEGEE presented the memorial of E . J. Sheeh!lll 
and sundry other citizens of New Haven, Conn., and a memorial 
of Local Division No. 1, Ancient Order of Hibernians, of Dan
bury, Conn., remonstrating against the ratification of the pend
ing treaty of arbitration between tile United States and Great 
Britain, which were referred to the Committee on Foreign Re
lations. 

Mr. GALLINGER. I present sundry letters from citizens 
of various States, protesting against Sunday legislation as pro
posed in a bill now before the Committee on the District of 
Columbia. 

I also present 608 telegrams on the same subject, having 
presented several hundred telegrams previously. I move that 
they all be referred to the Committee on the District of Co
lumbia. 

The motion was agreed to. 
Mr. SCOTT. On the same subject as that on which the Sen

ator from New Hampshire has just offered petitions, I present 
a few telegrams. I will state that I think I have received 
several hundred, if not a thousand, letters protesting against 
the passage of the Sunday bilL I move that the telegrams be 
referred to the Committee on the District of Columbia. 

The motion was agreed to. 
Mr. GALLINGER presented a petition of the East Washing· 

ton Citizens' Association of the District of Columbia, praying 
for the enactment of legislation providing for the elimination of 
grade crossings in the city of Washington, D. C., which was 
referred to the Committee on the Dish·ict of Columbia. 

He also presented a petition of the Northeast Washington 
Citizens' Association of the District of Columbia, praying for 
the enactment of legislation providing for the extension to 
Union Station of tile East Washington Heights Traction Rail
road Company, which was referred to the Committee on the 
Dish·ict of Columbia. 

He also presented a petition of sundry citizens of Woonsocket, 
R. I., praying for the enactment of legislation to prohibit the 
manufacture and sale of intoxicating liquors in the District of 
Columbia, which was referred to the Committee on the District 
of Columbia. 

1\Ir. CULLOM presented memorials of sundry citizens of Illi
nois, New York, Massachusetts, New Jersey, and Pennsylvania, 
remonstrating against the atrocities practiced by the Russian 
Government upon the citizens of that Empire, which were re
ferred to the Committee on Foreign Relations. 

He also presented a petition of Local Union No. 750, United 
Mine Workers of America, of Dewey Station, Ill., and a petition 
of Local Union No. 125, Amalgamated Association of Street 
Railway Employees, of Belleville, Ill., praying for the adoption 
of certain amendments to the so-called "Sherman antitrust law," 
relating to labor organizations, which were referred to the Com
mittee on the Judiciary. 

Mr. HEMENWAY presented petitions of 675 citizens of Fort 
Wayne and South Whitney, in the State of Indiana, praying for 
the enactment of legislation to create a volunteer retired list in 
the War and Navy Departments for the surviving officers of the 
civil war, which were referred to the Committee on Military 
Affairs. 

Mr. DICK presented a memorial of Local Union No. 245, 
United Mine Workers of America, of Barton, Ohio, remonsh·at
ing against the enactment of legislation to exclude periodicals 
from second-class mail privileges, which was referred to the 
Committee on Post-Offices a":nd Post-Roads. 

He also presented a petition of ·wyandot Grange, No. 549, 
Patrons of Husbandry, of Nevada, Ohio, praying for the passage 
of the so-called "rural parcels-post bill," which was referred to 
the Committee on Post-Offices and Post-Roads. · 

He also presented a memorial of the Lake Seamen's Union of 
Cleveland, Ohio, remonstrating against the enactment of legis
lation to amend section 4463 of the Revised Statutes, relating 
to the complement of the crews of vessels, which was ordered to 
lie on the table. 
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He !l.lso presented a petition of Local Union No. 416., Cigar 
l\Iaker ' International Union of America, of Norwalk, Ohio, 
pTaying for the adoption of a certain amendment to the so
called .. Sherman antitrust law,"' :re1ating to labor organizations, 
which \\as referred to the Committ-ee -on tbe Judiciary. 

He also presented petitions of Local Union No_ 1.72, of East 
Li\erpool ; of Local Union No. lll, of Canton, :md of Local 
Union Ko. 121, of Fostoria, all of the Musicians' Protective 
Union, in the State of Ohio, praying for the enactment of legis
lation to prohibit Navy and .Marine bands from entering into 
competition with civilian b:.mds, which were referred to the 
Committee on Nn.yal Affairs_ 

Mr. K..._ ·o......_ (for l\Ir. PENROSE) presented petitions of 1,414 
citizens of the St.ate of Pennsylvania, praying fOl' the enact
ment of legislation providing additional protection to the dairy 
interests of the corintry, which were referred to the Committee 
on .Aariculture and Forestry. 

1\Ir. KNOX presented a memorial of the b-oard of directors 
of the Philadelphia Bourse, of Philadelphia, Pa.~ remonstrat
ing against tile .enactment of legislation to amend an :act en
titled "An act to protect trade and commerce against uniawful 
restra.in.ts .and monopolies," which w.as referred to the Commit
tee on the .Judiciary. 

Mr. llULKELEY present..ro a petition of Oolebroo'k Grange, 
Nc. 82, Patrons of Husbandry, of Colebrook, Conn., praying for 
the pa. &'tge of the so-eaJled "TU:ral parcels-post 'bill," which 
was referred to the Committee on Post-Offices and Post-Roads. 

He .al o presented a memorial of Local Dinsion ,.o. 1, Ancient 
Order of Hibernians, of Danbury, Conn., and a memorial of the 
Emmet Club of New Haven, Conn., remonstrating against the 
ratification of the -pending treaty 'Of -arbitration between the 
United States and Great Britain, which were referred to tlle 
Oommittee on Foreign Relations. 

Ir. CURTIS presented a petition of Local Lodge No. 44, 
United Brotherhood of Leather Workers on Horse Goods, of 
Wichita, Kans., praying for the :adoption of a eertain amendment 
to the so-called "Sherman antitrust law," :relating to iabor or
ganizations, which was refeiTed to the -committee <>B the .Judi
cia.ry. 

He also presented a petition of the Central Labor Union of 
Wichita, Kans., praying for the enactment of legislation grant
ing relief to those who are injured in mining disasters, which 
"·as referred to the Committee Dn Mines and Mining. 

Ir. 1\IO.J. ~EY presented a joint resolution of the legislature 
of Mis issippi, which wa.s ref-erred to th.e Committee on Pen
sions and ordered to be printed in t:.:.:e RECORD, as follows: 
A joint resolution memorializing l\leml:crs of Congress :to pass a law 

appl'opriating cotton-tax fund now in i!he Unlted States Treasury 
to pension ex-Confederate soldiers and their wiClows and orphans. 
Whereas there has remained in the United States Tr{)ru;ury for a 

number of years a sum tlpt)roximating GO,OOO.OOO ill{)gally collected 
us a tax on cotton produced and marketed in Souihern States dw·ing 
the yea.rs 1865, 1866, "1867, and ·18()8; and 

Whereas, after the passage of so many years, it becomes impossible 
to secure the return <>f •this tax in a.n equalirl;ed manner to the greater 
number of those wbo paid this illegal tax; :md 

Whereas recognizing it is the wish nnd desire of the people of the 
Southern cotton-growing States who p11.id thi tax and theil· descendants 
that this fund, now b{)ld by the Unlted Stutes Treasury, be paid uut 
for the pensioning of Qld ex-C(}nfederate soldiers, their widows and or
phans, understanding1y by this .method would in a practicable way reach 
the class of pegp1e w.ho b(}re this injustice; Theref<>re, be it 

Resol.,;ed ·1Jy the .senate (the hous-e of repr·esentativcs concw'ri1l!l), 
That the Congress of the United States is hereby I'espectfully memorial
ized and urged ta pass a law authorir:ing and instructing the Treasurer 
of the United States to pay over this cotton-tax fund to the treasurers 
of the different Southern cotton-growing States in the _propoctlon as 
each :::itate contributed and paid this tax that constitutes this fund, 
for the purpose of distributing the same as pensions to .the old Con
fedemte soldiers as the legislatures of the different States may deem 
proper· : Be It further 

Resolved~ That the Members of Congre s from Mississippi are ear
nestly requested to take such steps .as will aid in accomplishing this end. 

Mr. HOPKINS presented a _petition of the Oolum!Ji-a Damen 
Club, of Chicago, Ill., praying for the enactment of legislation 
to regulate the employment of child labor, which was ordered 
to lie on the table. 

He also presented a memorial of Federal Labor Union, No. 
1241, American Federation of Labor, of Carpentersville, Ill., 
remonstrating .against the enactment of legislation to prohibit 
the manufacture and sale of intoxicating liquors in the District 
of Columbia., which was referred to the Committee on the Dis
trict of Columbia. 

He also presented a memorial of the Robert Emmet .Memo
r ial Association, of Buffalo, N. YA, remonstrating ~ains:t th.e 
ratification of the treaty of arbitration between the United 
States and Gil'eat Britain, which wa.s referred to the Commit
tee on Forei-gn Relations. 

IJ[e .n.lso presented a petition of the Chicago .Association Qf 
Commerce, of Chicago, Ill., praying for the cnac1:llillnt of !legis-

lation making the :available balance of the funds for the im
proYenrent of the .harbor at that city a.Tnilable fo r expenulhll'e 
on e:tistiug improvements of the Chicago Ri,er, which was re
ferred to the Committee on Commerce. 

He also pr-esented a petition of sundry vol1111teer o:5ccrs of 
the civil \V'Ur of Clay City, Dl., praying for tlle enactment of 
1egislat.ion to create a \Oluntecr retired list in the W<H' and 
Navy Departments for the surviYing officers of the civil war, 
~hieh was referred to the Committee on :Uilitary Affairs. 

He also presented a petition of stmdry citizens of the State 
of Illinois, praying for the enactment of legislation pro1icling 
for the construction of at least one of the proposed new bat
tle ships at on.e of the Goyernment navy-yards, which was re
ferred to the Committee on Nanll Affairs. 

Ile also presented a memorial of the Lake Seamen's Union, 
of Chicago, ill., remotistrating -agaim;t the enactment of legis
'l.at:ion to amend section 4463 of the r.evised Statutes rclatinf: 
to the complement of crews of vessels, which was ordered to lie 
on the table. 

He also presented p-etitions of Local Union No.1, Commercial 
T~legrap:hers' Union 'Of .Ameri-ca, of Chicago; of Loca.l Union 
No. 125, Amalgamated Association of Street Railway Em
ployees of America, of East St- Louis, .ann of Local nion No. 
750, United l\fine Workers of America, of Dewey Station, all 
in the State of Illinois, praying for the adoption of certain 
amendments to the so-called "Sherman antitrust law," relat
ing to labor organizations, which were referred to the Com
mittee on the Judici-ary. 

DISTRICT OF COLUMBIA APPBOPRIATION BILL. 

Mr. GALLINGER. l\fr. President, I notice in the RECORD 
that the Senator from 1\Iaine [Mr. HALE], on Wednesday last, 
said to the Senate that the District of Columbia appropriation 
bill would be reported to the Senate this morning. 

I ha.d hoped that the committee would be able to compl-et-e 
that bill, so .as to report it this morning, but it ha.s been found 
an impossible tas~ I wish now to s.ay that on to-mor~row the 
bill will be reported for the purpose of having it printed and 
considered as soon as possible thereafter. 

REPORTS OF COMMITTEES. 

:Mr. WETl\IORE, from the Committee on the Library, to 
whom was referred the bill (S. 643) for the erection of :a monu
ment to the memory of Gen. Patrick iBd"IT"nrcl Connor, r ported 
it without amendment :and submitted a report '(.rTo. fi23) 
thereon. 

:Mr. du PON'r, from the Conunit.OO on lHilitary Affairs, to 
whom was Tef'eiTed the bill (S. 391:9) gTrunting :an houorable 
discharge to Philip 1\fcCormic:k, submitted an adver e report 
(No. 524) thereon, which was agreed to, :and the bill was 
postponed indefinitely. 

l\fr. CARTER, from the Committee on Post-Offices and Post
Roads, to whom w.as referred the bill (S. G4 4) to establish 
postal sav·ings banks for depositing savings at interest with 
the security of the Government for repayment thereof, and for 
other purposes, reported it with amendments and submitted a 
report (No. 525) thereon. 

1\Ir. McCUMBER, from the Committee on Pensions, to wbom 
were referred the following bills, reported them severally with 
amendments .and submitted r-eports thereon: 

A bill ·(H. R . 1062) granting an increase of pension to Charles 
U Weaver (Report .rTo. 526); and 

A bill (H. n. 1001) granting an increase of pension to ,Jerry 
l\furphy (lleport No. 527) . 

l\lr. SU'IHERL.Alru, from the C<>mmittee on Indian Affairs, 
to whom was referred the bill (S. 5520) to authorize the .allot
ment to iL Morris Cook of his proportionate share in any of 
the l.and of the Grande Ronde lleservation, formeTly be~onging 
to the Umpqua trib~ of Indians, and for other purposes, sub
mitted an adverse report (No . .528) thereoil, which was agreed 
to, and the bill was postpon-ed indefinitely. 

Mr. BEVERIDGE, from the Committee on TerritoTies, to 
woom w.as r€ferred the bill (S. 5820) ratifying .n.n act of the 
legislative assembJy of the Territory of Arizona proYiding for 
the erection of a court-house and jail at Yuma, in Yuma ounty, 
Territory of Arizona, reported it with an amendme3t and 
submitted a report (..._ ,.o. 529) thereon. 

Ire also, from the same committee, to whom was r ferred 
the bill (S. 5816) ratifying chapters 57 and 61 of the E:es ion 
laws of the twenty-third Arizona. lkgislati,·e assembly proYiding 
for the issuance -of bonds by 1\Iohave County to erect comt
house and jail in said county, reported it without amendm nt 
and submitted a report (No. 530) thereon. 

He .ruso, from the same committee, to whQm was refeiT d the 
bill (S. 5818) ratif-ying an act of the Arizona legislature pro-

J 



1908. CONGRESSIONAL RECORD-SENATE. 4845 

viding for the erection of a court-house at St. Johns, in Apache 
County, Ariz ., reported it without amendment and submitted 
a report (No. 531) thereon. 

FORT DOUGLAS MILITARY RESERVATION EASEMENT. 

Mr. W ARXER. I report back from the Committee on l\Iili
tary Affairs, without alliendment, the bill (S. 6200) granting a 
perpetual easement and right of way to Salt Lake City, Utah, 
for the construction, operation, maintenance, repair, and re
newal of a conduit and pipe line and valve houses upon and 
across the Fort Douglas Military Reservation, and I submit 
a report (No. 522) thereon. I call the attention of the Senator 
from Utah [Mr. SUTHERLAND] to the bill. 

Mr. SUTHEULAND. The bill just reported is one of only 
local concern and it has the approval of the War Department. 
I ask for its immediate consideration. 

1\Ir. SCOT'l'. I ask the Senator to state the object of the 
bill more fully, so that the Senate may understand what is con
template.d by it. 

Mr. SUTHERLAND. The bill simply grants a right of way 
across the Fort Douglas 1\Iilitary Reservation for the con
sh·uction, operation, and maintenance of a pipe line and neces
sary yalve houses in connection with it. The bill sufficiently 
guards, I think, the rightB'of the Government, and, as I have 
already stated, it has the approval of the War Department. I 
see no reason why it should not be passed. 

The VICE-PRESIDENT. The Secretary will read the bill 
for the information of the Senate. 

The Secretary read the bill. 
1\fr. CULBERSON. I should like to .ask the Senator in 

charge of the bill a question. It seems to grant a perpetual 
easement to the municipality of Salt Lake City. Is there any 
reservation in the bill of a right to modify or amend the act? 

Mr. SUTHERLAND. The bill gives the War Department en
tire control over the matter. If the Secretary will again read 
the latter part of the bill, the Senator from Texas will see how 
it is guarded. 

:Mr. CULBETISON. May I ask :tliat the latter part of the bill 
be read? 

The VICE-PRESIDENT. The Secretary will read as re-
quested by the Senator from Texas. 

The Secretary read as follows : 
Provided, That the said conduit and pipe line must be at all times 

maintained entirely below the surface or the ground; that the ground 
must be at all times kept in such condition as will enable troops to 
pass over the same without hindrance; that no fences shall be con~ 
structed to l?revent the passage of troops and that all work d~ne UI?on 
the reservatiOn in pursuance of this grant shall be to the sat1sfactton 
of the post commander and under such re~lations as he may prescribe 
in the interest of good order and discipline, and that in case of the 
removal of the conduit or pipe line or any of the valve houses the 
ground shall be restored by the grantee to its original condition. 

The VICE-PRESIDENT. Is there objection to the consider
ation of the bill? 

There being no objection, the bill was considered as in Com-
mittee of the Whole. 

The bill was reported to the Senate without amendment, or
dered to be engrossed for a third reading, read the third time, 
and passed. 

LANDS IN WISCONSIN. 
Mr. CLAPP. For the senior Senator from Wisconsin [1\Ir. 

LA FoLLETTE] I report favorably from the Committee on In
dian Affairs the bill (S. 4723) authorizing the Secretary of the 
Interior to issue patents in fee to the Protestant Episcopal 
Church for certain lands in Wisconsin set apart for the use of 
the said church for missionary purposes among the Oneida In
dians. I report the bill without amendment and submit a re
port (No. 521) thereon. It being a local measure, I ask unani
mous consent for the present consideration of the bilL 

The Secretary lread the bill, and there being no objection, the 
Senate, as in Committee of the Whole, proceeded to its consider
ation. 

The bill was reported to the Senate without amendment, or
dered to be engrossed for a third reading, read the third time, 
and passed. 

BILLS INTRODUCED. 
Mr. GALLINGER introduced a bill (S. 6667) to provide for 

the testing of electric meters in the District of Columbia, and 
for other purposes, which was read twice by its title and, with 
the accompanying papers, referred to the Committee on the 
District of Columbia. 

Mr. BURKETT introduced a bill (S. 6668) to regulate com
merce, which was read twice by its title and referred to the 
Committee on Interstate Commerce. 

He also introduced a bill ( S. G669) granting a pension to 
Minerva Boyd, which was read twice by its title and referred 
to the Committee on Pensions. 

--

1\fr. DICK introduced a bill (S. 6670) for the relief of Joseph 
Shields, admini.strator of the estate of Herman Baernstein, de
ceased, which was read twice by its title and referred to the 
Committee on Claims. 

l\1r. ANKENY introduced a bill (S. 6.671) granting an in
crease of pension to Jesse H. Hockett, which was read twice b·y 
its title and, with the accompanying p~per, referred to the Com
mittee on Pensions. 

Mr. GARY introduced a bill (S. 6672) for the relief ot tbe 
heirs of W. D. McDowall, deceased, which was read twice by its 
title and referred to the Committee on Claims. 

Mr. McCREARY introduced a bill (S. 6673) for the relief of 
John R. 1\Iartin, which was read twice by its title and referred 
to the Committee on Claims# 

Mr. DAVIS introduced a bill ( S. 667 4) for the relief of the 
estate of Francis McLelland, deceased, which was read twice 
by its title and, with the accompanying paper, referred to the 
Committee on ClaiiDS. 

1\Ir. OVERMAN introduced a bill (S. 6675) to correct the 
military record of Jacob Madison Pruitt, which was read twice 
by its title and, with the accompanying paper, referred to the 
Committee on Military Affairs. 

He also introduced a bill ( S. 6676) fixing the compensation 
of the clerk of the United States circuit and district courts for 
the western district of North Carolina, and for other purposes. 
which was read twice by its title and referred to the Committee 
<On the Judiciary. 

Mr. WETMORE introduced a bill (S. 6677) granting an in
erease of pension to Harding W. Stoddard, which was read 
twice by its title and, with the accompanying papers, referred 
to the Committee on Pensions. 

Mr. GAMBLE introduc-ed a bill (S. 6678) granting an increase 
of pension to Benjamin Flahart, which was read twice by its 
title and referred to the Committee on Pensions. 

Mr. SCOTT introduced a bill (S. 6679) granting a pension to 
H. H. 1\Iichael, which was read twice by its title and referred 
to the Committee on Pensions. 

He also introduced a bill (S. 6680) granting .an increase of 
pension to John A. Pattee, which was read twice by its title 
and, with the accomp_anying papers, referred to the Committee 
on Pensions. 

Mr. NELSON (for ~fr. KITTREDGE) introduced a bill (S. 6681) 
granting an increase of pension to Samuel Campman, which 
was read twice by its title and, with the accompanying papers, 
referred to the Committee on Pensions. 

Mr. NIXON introduced a bill (S. 6682) to .reimburse W. B. 
Graham, late postmaster at Ely, Nev., for money expended for 
clerical assistance, which was read twice by its title and, with 
the accompanying papers, referred to the Committee on Post
Offices and Post-Roads. 

Mr. 1\IONEY introduced a bill ( S. 6683) to indemnify Clarke 
County, Miss., in the sum of $40,000 for the court-house, records, 
and other property destroyed by the Federal troops during the 
late civil war, which was read twice by lts title and referred 
to the Committee on Claims. 

1\fr. BACON introduced a bill (S. 6684) for the relief of the 
Medical College of Georgia, of Augusta, Ga., which was read 
twice by its title and referred to the Committee on Clnims. 

Mr. CLAY introduced a bill (S. 6685) for the relief of the 
estate of Joseph Lippman, deceased, which was read twice by 
its title and, with the accompanying paper, referred to the Com
mittee on Claims. 

1\Ir. CLAPP introduced a bill (S. 6686) to provide for the com
pletion of allotments to the members of the Choctaw and 
Chickasaw nations, and for other purposes, which was read 
twice by its title an<L with the accompanying letter from the 
Secretary of the Interior, which was ordered to be printed, 
referred to the Committee on Indian Affairs. 

Mr. KNOX (for 1\fr. PENROSE) introduced a bill (S. 6687) 
granting certain money to the International · Exposition Com
pany of New 1\fexico, which was read twice by its title and re. 
ferred to the Select Committee on Industrial Expositions. 

He also (for Mr. PENROSE) introduced the following bills, 
which were sel"erally read twice by their titles and referred to 
the Committee on Pensions : 

A bill ( S. 6688) granting a pension to Belle Holcomb ; 
A bill (S. 6689) granting an increase of pension to Sarah M. 

Hiestand; 
A bill (S. 6690) granting an increase of pension to David 

Keller; 
A bill (S. 6691) granting an increase of pension to John M. 

Rhoads; · 
A bill (S. 6692) granting a pension to Frederick W. Ellsworth 

{with the accompanying papers) ; and 
A bill ( S. 66D3) granting an increase of pension to Mary R. 

Greer {with the accompanying papers). 
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He also introduced the following bills, which were severally 
read twice by their titles and referred to the Committee on 
Claims: 

A bill (S. G694) for the relief of F. H. Lane; and 
A bill ( S. 6695) for the relief of Edward McDevitt. 
He a1so introduced a bill (S. 6696) granting an increase 

of pension to Henry C. Frazier, which was read twice by its 
title and referred to the Committee on Pensions. 

Mr. CURTIS introduced the following bills, which were sev
erally read twice by their titles and referred to the Committee 
on Claims: 

A bill ( S. 6697) for the relief of William T. Grady; and 
A bill (S. 6698) for the relief of Annie Catherine Mettler. 
He also introduced a bill . (S. 6699) granting a pension to 

Jacob C. Adams, which was read twice by its title and, with the 
accompanying papers, referred to the Committee on Pensions. 

:Mr. STOI\"'E introduced a bill (S. 6700) for the relief of Ar
thur H. Barnes, which was read twice by its title and, with the 
accompanying paper, referred to the Committee on Claims. 

Mr. McCU~IBER introduced a bill (S. 6701) to provide for 
payment of interest on judgments rendered against the United 
States for money due on public work, which was read twice by 
its title and referred to the Committee on the Judiciary. 

He also introduced a bill (S. 6702) for the relief of John W. 
Knight and others, which was read twice by its title and, with 
the accompanying papers, referred to the Committee on Claims. 

.Mr. CI..APP introduced a bill ( S. 6703) granting an increase 
of pension to Susan Schell, which was read twice by its title and 
referred to the Committee on Pensions. 

1\lr. BEVERIDGE introduced the following bills, which were 
se-rerally read twice by their titles and referred to the Com
mittee on Pensions: 

A bill (S. 6704) granting an increase of pension to John Wor
rell: and 

A . bill (S. 6705) granting an increase of pension to Charles 
M. Hatcher. 

Mr. W .ARNER introduced a bill ( S. 6706) providing for the 
transfer of certain names from the freedman roll to the roll of 
citizens by blood of the Choctaw and Chickasaw nations, which 
was reacl twice by its title · and referred to the Committee on 
Indian Affairs. 

AMENDMENTS TO APPROPRIATION BILLS. 
Mr. WETMORE submitted an amendment proposing to appro

priate $120 to eiiJl.ble the Superintendent of the Capitol Building 
and Grounds to pay for the marble bracket in the Supreme 
Court room supporting the bust of Chief Justice Waite, intended 
to be proposed by him to the sundry civil appropriation bill, 
which was referred to the Committee on .Appropriations and 
ordered to be printed. 

Mr. LODGE submitted an amendment proposing to appro
priate $1,827,529.35 to enable the Secretary of the Navy to pur
chase three new steam colliers of American registry, ready for 
service, having a cargo-carrying capacity of 7,200 tons dead 
weight each, etc., intended to be proposed by him to the naval 
appropriation bill, which was referred to the Committee on 
Naval Affairs and ordered to be printed. 

Mr. DEPEW submitted an amendment providing that out of 
the sum of money hereafter annually paid to the State of New 
York pursuant to the provisions of the acts of Congress of July 
2, 1862, .August 30, 1870, and March 4, 1907, there shall here
after be paid annually to the Mount Tabor Industrial and Man-

• ual Training School for Colored Youths the sum of $5,000, in
tended to be proposed by him to the agricultural appropriation 
bill, which was referred to the Committee on .Agriculture and 
Foresh·y and ordered to be printed. 

Mr. NELSON (for Mr. KITTREDGE) submitted an amendment 
authorizing the Secretary of the Interior to pay out of the ap
propriations heretofore made and applicable to Anton Rostad, 
of Vermilion, S. Dak., $80 due him under contract for erection 
of buildings at the Genoa Indian School, Nebraska, intended to 
be proposed by him to the general deficiency appropriation bill, 
which was ordered to be printed and, with the accompanying 
papers, referred to the Committee on .App~opriations. 

AMENDMENT TO OMNIBUS CLAIMS BILL. 
1\:lr. BACON submitted an amendment intended to be pro

posed by him to House bill 15372, known as the " omnibus claims 
bill," which was ordered to lie on the table and be printed. 

WITHDRAWAL OF PAPERS-MARY E. EDMONDSON. 
On motion of 1\:lr. duPoNT, it was 
Ordered, That Mary E. Edmondson have leave to withdraw from the 

tiles of the Senate the papers submitted by her in support of Senate bill 
540, first session Sixtieth Congress, granting a pension to Mary E. 
Edmondson, said bill having been favorably acted upon by the Senate. 

PRESIDENTIAL APPROVAL. 

A message from the President of the United. States, by 1\Ir. 
M. C. LATTA, one of his secretaries, announced that the Presi
dent had on April 16, 1908, approved and signed the following 
act: 

S. 24. An act to increase the efficiency of the personnel of the 
Revenue-Cutter Service. 

DAM ACROSS RAINY RIVER. 

Mr. GALLINGER. I have been informed by the superin
tendent of the document room that there is a call for the veto 
message of the President of .April 13, 190 , on the bill (H. R. 
15444) to extend the time for the construction of a dam across 
Rainy River, and, at the request of the superintendent, I move 
that it be printed as a document. 

The motion was agreed to. 
SETTLEMEl~T OF SAMOAN CL.A.IMS. 

The VICE-PRESIDENT laid before the Senate the following 
message from the President of the United States, which was 
read and, with the accompanying papers, referred to the Com
mittee on Foreign Relations and ordered to be printed: 
To the Senate and House of Representatives: 

I transmit a report by the Secretary•of State concerning this Gov
ernment's obligation to pay to the Government of Sweden the sum of 
$375, under the convention between the United States , Great Britain, 
and Germany, for the settlement of Samoan claims, which was signed 
at Washington, on November 7, 1899. 

THE WHITE HOUSE, 
Washington, ApriZ 11, 1908. 

THEODORE ROOSEVELT • 

HOUSE BILL REFERRED. 
H. R. 20471. An act making appropriations for the naval serv

ice for the fi~cal year ending June 30, 1909, and for other 
purposes, was re d twice by its title and referred to the Com-
mittee on Nava Affairs. . 

REGULATION OF INJUNCTIONS. 
Mr. OVERMAN. I ask unanimous consent to call up the bill 

(S. 3732) regulating injunctions and the practice of the dish·ict 
and circuit courts of the United States. 

The VICE-PRESIDENT. The bill will be read for the infor
mation of the Senate. 

The SECRETARY. The Committee on the Judiciary proposes to 
strike out all after the . enacting clause and to insert: 

That no temporary or interlocutory injunction, or t emporary restmin
ing order, or decree suspending or restraining the enforcement, opera
tion, or execution of any statute of any State by restraining the action 
of any officer of such State in the enforcement or execution of such 
statute shall be issued or granted by any circuit or district court of 
the United States or by any judge or justice thereof upon the ground 
of unconstitutionality of the statute1 unless the application for the 
same shall be presented to a circuit JUdge and shall be heard and de
termined, upon issue made and proof taken by affidavit or otherwise, 
by three judges, of whom two shall be circuit judges, and the third 
may be either a circuit or a district judge, and unless a rp.ajority of 
said three judges shall concur in granting such application. Whenever 
such application, as aforesaid, is presented to a cjrcuit judge be shall 
immediately call to his assistance, to bear and determine the applica.
tion, one circuit judge and one district judge or another circuit judge. 
Said application shall not be heard and determined until five days' 
notice of the hearing has been given to the governor and attorney
general of the State and such other persons as may be defendants in the 
suit: P1·ovided, That if a majority of said judges are of the opinion, 
at the time notice of said hearing is given as aforesaid, that irreparable 
loss and damage would result to the applicant unless a temporary re
straining order, pending the period of the required notice, is granted, a 
majority of said judges may grant such order, but the same shall only 
remain in force until the hearing and determination of the application, 
upon due notice, as aforesaid, has taken place. 'l'bat an appeal may 
be taken directly to the Supreme Court of the United States from any 
order or decree granting or denying, after notice aud hearing, a tem
porary or interlocutory injunction or restraining order in such case; 
and the hearing of such appeal shall take precedence over all other 
cases except those of a similar character and criminal cases. 
- The VICE-PRESIDENT. Is there objection to the present 
consideration of the bill? 

There being no objection, the bill was considered as in Com
mittee of the Whole. 

The VICE-PRESIDENT. The question is on agreeing to the 
amendment reported by the Committee on the Judiciary. 

The amendment was agreed to. 
Mr. HEYBURN. I would be pleased to hear from the Sena

tor having the bill in charge the purpose of this proposed legis
lation, which is of quite wide significance. 

Mr. OVERMAN. Mr. President, in certain States in the 
United States, to wit, in Alabama, North Carolina, Minnesota, 
and other States of the Union, a Federal judge enjoined in cer
tain cases the officers of those States from enforcing the State 
statutes. 

I myself, 1\Ir. President, in the last Congress and also in this 
Congress, asserted that the right of injunction should be taken 
away from the district and circuit judges, where the State was 
a party, and in the rate cases especially, wherever the petition 
'vas to enjoin a State officer from enforcing the State statutes, 
I contended that Congress has a right to take away from Fed-
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eral judges the power to issue temporary injunctions. We di&
cuse.ed the question for more than three. months here. It was 
seriously doubted whether Congress had that power or not, and 
the Senate so decided that Congress did not have that power 
when it defeated the Bailey amendment 

Since the decision in the Minnesota case and in the North 
Carolina case many bills have been introduced in the Senate to 
correct the evil. Early in the session I myself introduced a bill 
which was more drastic than this, which provided that no in
junction should be issued by any Federal judge to suspend any 
State statute or restrain any State officer from enforcing a State 
statute. 

Mr. GALLINGER. Mr. President--
The VICE-PRESIDENT . . Does the Senator from North 

Carolina yield to the Senator from New Hampshire? 
l\1r. OVERU.AN. Certainly. 
Mr. GALLINGER. I simply wish to inquire of the Senator 

from North Carolina if this is a unanimous report from the 
Committee on the Judiciary? 

Mr. OVERMAN. It is. I want to say that this substitute 
for Senate bill 3732 is a unanimous report from the committee. 
I wish to say that there were some bills more drastic than this, 
and of the bills one was introduced by the Senator from Georgia 
[.Mr. BACON] and another by the late Senator from Florida, Mr. 
Bryan, and two by myself, and was referred to a subcommittee. 
The distinguished Senator from Minnesota [Mr. NELsoN], who 
I think has no superior on this floor as. a lawyer or as a states~ 
man, prepared the substitute which was reported hack to the 
full committee and unanimously agreed to. 

This meas.ure proposes that whenever a petition is presented 
the circuit judge before whom it is presented sball, before 
granting the injunction, call ip. one circuit judge and one dis
trict judge or another circuit court judge, making three judges 
who shall pass upon the question of the injunction. 

We think, sir, that if this could be done it would allay much 
intense feeling in the States. As was said by :Mr. Justice Har
lan, in his dis enting opinion in the :Minnesota case, we have 
come to a sad day when one subordinate Federal judge can en
join the officer of a sovereign State from proceeding to enforce 
the laws of the State passed by the legislature of his own 
State, and thereby suspending for a time the laws of the State. 
In other words, in effect we thought under the eleventh amend
ment a State could not be sued, but the Supreme Com·t, in 
the Minnesota case, says a suit against the attorney-general of 
a State is not a suit against the State. That being so, there 
being great feeling among the people of the States by reason 
of the fact that one Federal judge has tied the hands of a sov
ereign State and enjoined in this manner the great officer who 
is charged with the enforcement of the laws of the State, caus
ing almost a 1·evolution, as it did in my State, and in order to 
allay this feeling, if this substitute is adopted and three judges 
haYe to pass upon the question of the constitutionality of a State 
statute and three great judges say that the statute is unconsti
tutional, the officers of the State will be less inclined to res.ist 
the orders and decrees of our Federal courts.. The people 
and the courts of the State are more inclined to abide by the 
decision of three judges than they would of one subordinate 
inferior Federal judge who simply upon petition or upon a hear
ing should tie the hands of a State officer from proceeding 
with the enforcement of the laws of his sovereign State. This 
is a substitute for my bill, and while it does not go as far as 
I would like I hope the substitute will be adopted. Therefore 
we have submitted this. s.ubstitute, l.>elieving that it will remedy 
this great evil to some extent. 

Mr. BURKETT. Mr. President,. I desire to offer an amend
ment as a substitute for the substitute reported by the com
mittee. 

The VICE-PllESIDJDNT. The amendment proposed by the 
Senator from Nebraska will be read. 

The Secretary read as follows: 
Tb.nt section 720 or the ll.evised Stntutes or the United States be 

nmended so as to read as follows : 
"SEc. 720. Tbat the writ of injunction shall not be granted by any 

court or the United States to stay proceedin~s in any court of a State 
except in cases where such injunction may oe authorized by any law 
relating to proceedings in banln-uptcy. Nor shall a writ of injunction 
or a restraining order be granted by any court of the United States 
against officers of any State in executing State laws until upon the 
fi.nal hearing and determination of the cause by the court where such 
action was instituted." 

Mr .. NELSON. Mr. Pres.ident, that amendment ought not to 
be adopted, be~'luse one part of it would absolutely prohibit 
the: courts in any case from issuing any other than a final in
junction. I can briefly explain it, if it needs any explanation. 
I do uot think it does, 

·The objeet of the proposed legislation is simply to provide 
that w h~ an . application is ma.de for the purpose o.f ol;>tainlng 

an interlocutory or temporary injunction or a temporary re
straining order to restrain the officer of a State, like the gov
ernor or the att01·ney-general, from executing the laws of the 
State, such applications shall be heard and considered before 
three Federal judges, two of whom shall be circuit judges, and 
the third one may be either a district or circuit judge; and it 
requires two of the judges, or a majority of them, to concur in 
granting the injunction. 

It further provides that, except in cases of irreparable dam
ages or injury, there shall be five days' notice of hearing given. 
Then the bill further provides that an appeal shall lie directly 
to the Supreme Court from :my order granting or denying such 
application. 

The real material difference is that in cases of this kind so 
important as to restrain the execution of a State law by State 
officials applications for injunction ought to be considered and 
passed upon by three Federal judges. The same principle, I 
may say, was brought into our jurisprudence by the Senator 
from Pennsylvania [Mr. KNox] when he was Attorney-General 
of the United States. Under the law commonly called the "ex
pediting law" the noted Northern Securities case was tried. It 
was tried before three Federal judges, and an appeal was taken 
directly to the Supreme Court. In the amendatory interstate. 
commerce act that we passed in the lust Congress we adopted 
the same principle in reference to judicial proceedings under 
that act. It is exactly the same principle that was inaugurated 
by the Senator from Pennsylvania in reference to the Northern 
Securities case that is applied in reference to what it is pro
posed to do in this case. I cnn see no objection to it. I think 
the Judiciary; Committee were all agreed, practically, on the 
matter. 

Mr. BURKETT. Mr. President, I want to say in reply to 
the Senator from Minnesota [1\Ir. NELSON] that I have not been 
enfu·ely oblivious or uncertain as to the objections that would 
be raised to the substitute which I offer. It is in exact form of 
a bill which I introduced on this subject some time ago after a 
good deal o! consideration and I will say after a good deal of 
conference and consultation with some very eminent lawyers 
o! the country. 

In my opinion it will reach in a constitutional and proper 
way a need, and do it in a better way than the measure which 
the committee. has reported. If the Senators will make a com
parison of the two bills, they will find that the bill the com
mittee has reported in no wise changes the right of the court to 
issue injunctions, temporary or otherwise, or " hair-trigger ,. 
injunctions,. as. they have at times been denominated-that is, 
injunctions apparently without consideration. It only involves 
the machinery by which those temporary injunctions can be 
issued and, in my opinion, makes it so cumbersome that it will 
not be practical nor in the end very satisfactory. 

Suppose, perchance, there were a certain judge who wanted 
to issue an injunction of that sort improperly, and I am not 
even insinuating that there would be; but if there were a judge 
who might be inclined to issue an injunction improperly or 
without sufficient reason, it would be possible for him to call 

. to himself perhaps at least one judge, and together they would 
make two, or a majority, who could issue an injunction just 
as improperly as it is poss.ible for a single judge to do. '.rhe 
judge before whom the matter is brought has the selecti.llg 
of the other two judges to act with him under the provisions 
of the committee bill. 

The amendment which I have offered in the way of a substi
tute doos not prohibit courts from issuing an injunction after 
the merits of the case have been heard. It simply prohibits 
them from issuing temporary injunctions, or injunctions before 
a hearing of the case. Those of us who have had occasion in 
the past to look up the history of the cases that have reached 
the Supreme Court and those that are reported in the Federal 
Reporter as coming from the circuit court of appeals will find 
that in a great many of· those cases the lower courts themselves, 
after the hearing of the merits of the case, have set aside the 
temporary injunction that they originally issued before they had 
given the case a hearing on its merits. Notwithstanding that 
fact, by reason of an appeal to the Supreme Court.. that tempo
rary injunction has followed the case clear through, and the 
matter has been tied up by reason of a wrong injunction, as de. 
termined and adjudged by the circuit court itself afterwards, 
after a hearing. There was a wrong judgment in a matter of 
temporary injunction issued before hearing, and to the great 
damage and detriment of the State, and, I presume, possibly to 
the chagrin of the court that first made the order. 

The amendment which I ha\e introduced simply provides that 
a court can not issue an injunction until after it has heard 
the case--that is, after a final hearing of the case in the court 
where it originated. 
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Now, to be sure, someone may say that that may result in 
a great injury being done. That question, I think, was dis
cussed somewhat in the recent 1\finnesota case, where it was 
suggested that, if the courts did not have the right to issue 
preliminary injunctions, great injury would have been done. 
But, on the other hand, we must remember that in the cases 
where this preliminary injunction has been issued wrongfully 
great injury has been clone to the other side of the case.· The 
States and the people hn\e suffered injustice and hardship. 

I take this position in reference to this sort of legislation: 
I will say this is an important matter, and, in my opinion, 
Congress, sooner or later, must take hold of it and determine 
by legislation, if it can-and, in my opinion, it can-as to where 
the line of demarcation is between State and Federal author
ities in this class of cases. 

I remember tlie excitement which was precipitated a year 
ago by the decision in the North Carolina cases, and we all will 
recall that at that time there was a very strained condition 
between Federal and State authority. It apparently would 
have taken only a match thrown into the box of tinder to have 
exploded the whole thing. But, as I now recall, it was the 
good sense and good judgment of the railroad people themselves, 
in finally determining to conform to the law until the matter 
could be· heard, that perhaps quieted things in that State and 
prevented any possibility of an outburst of something that 
might have been very detrimental, or at least very embarrass
ing, both to the Federal and State authorities. 

In my opinion we have had illustrations enough of this thing 
in the past to show that there will come a time when Con
gress must, if it can, define the line of demarcation between 
Federal authority and State authority in this particular line 
of cases. I have never been one of those who have had any 
great fear of the conflict of Federal authority and State au
thority. In my opinion there is no conflict and what seems a 
conflict is only the inability to see just where the one ends and 
the other begins .. I believe there is a strong line of demarca
tion. It does not make so much difference, in my opinion, to . 
the State or to the Federal authority where that line of de
marcation is, but it is very important and very essential, in my 
mind, that we should know where that line of demarcation is. 
State and Federal laws will easily and readily conform to it if 
it is definitely known. I find that it varies somewhat from 
the view point of the observer·. When you look at it from one 
side it spells one thing; and when you look at it from another 
side it spells another thing. In my opinion we ought to say 
by legislation just where that line of demarcation is. 

The eleventh amendment, that is in controversy, in all these 
cases was itself adopted because of a lawsuit. That lawsuit 
was where a man of one State sued another State in the Federal 
court. The jurisdiction of the Federal court was disputed and 
it took a constitutional amendment to make it certain. 

The people who were most instrumental in passing the Con
stitution believed, as we will find if we read the Federalist and 
the debates upon the Constitution at that time, that no citizen 
of one State had the right to sue another State; yet it came up 
in a lawsuit, and the Supreme Court decided that such a citi
zen did have a right to sue another State. 

The unanimity with which Congress and the people adopted 
the eleventh amendment must persuade us that the people 
construed the Constitution in its adoption to mean differently 
than wh"'t the court said it meant. But the lawsuit decided 
otherwise, and the ele\enth amendment was adopted. 

I will say also that right at that time, when the eleventh 
amendment was adopted, the first portion of this proposed sub
stitute was enacted into law. And I do not want the Senate 
to think that all of this which has been read is my amendment. 
This pQrt:on of the substitute which I have offered is the pres
ent law. 

SEC. 720. That the writ of injunction shall not be granted by any 
court of the United States to stay proceedings in any court of a State, 
except in cases where such injunction may be authorized by any law 
relating to proceedings in bankruptcy. 

As I ha\e stated, that is the present law. During the time 
that that constitutional amendment was pending for adoption 
by the States, the first part of that was passed in 17D3. The l~t
ter part, with reference to bankruptcy, was passed in lo73. 
The portion whlch I propose to add is this : 

Nor shall a writ of Injunction or a restraining order be granted by 
any court of the United States against officers of any State in execut
ing State laws until upon the final hearing and determination of the 
cause by the court . where such action was instituted. 

Now, as I was saying, from the time the eleventh amendment 
was adopted on down to the present, the courts have been de
termining in perhaps forty-od<J. cases where that line of de
marcation is and what the eleventh amendment means. In 
two-thirds of those cases perhaps, for one reason or anothP.I:, 

the courts have held that it did not prevent suing of State cffi
cers; and in a third, or a little more, of those cases the court 
bas held that it meant that you could not sue State officers. In 
this one-third, or a little more, it has been held that you 
could not sue State officers because it was a suit against the 
State and prohibited by the eleventh amendment. But all ibe 
way along in all those cases there have been dissenting opin
ions. While the court may have decided, by a majority opin
ion, that suits against State officers were not in violation of the 
ele\enth amendment, there has been a minority in almost e\ery 
instance of the court, or at least in many instances, that has 
held that it was in violation of the eleventh amendment. And 
I may say that in many of those cases where they have held 
the reverse there has also been -a ·dissenting opinion. I will 
say, though I have not taken pains to examine all of the ca es, 
in most of them there has been a dissenting opinion holding the 
other way. So that we see that in each particular case there 
has .been some question and a divided court. And I undertake 
to say that to-day, after a century of consh·uction, that no dozen 
lawyers could be found that· would agree just when a case comes 
witllin the prohibition of the eleventh amendment. To one who 
bas read those opinions it must appear that the questions of the 
case involved have controlled more than any well-defined phil
osophy of opinion. 

In the first case, perhaps, that came up after it was adopted, 
it was held that if the State was named as a party the action 
could not be maintained, because you were suing a State; and 
in the very next case that came up the court held that you 
could not look beyond the record to see who the parties were. 
Then, in the next case that came along, it was held that you 
must look beyond the record to see who the real party at inter
est was so as to decide whether the State was a party or not. 

The first cases that were determined were determined upon 
whether the official was doing what he was doing by-his discre
tion or by his duty. .A. little further along we find the pecuniary 
interest of the State in the particular case becoming the cri
terion. In some of the cases absolutely parallel they have been 
held one way and in · other instances in another way, showing 
that there has been an uncertainty all the way down as to just 
where this line of demarcation is and just when and just how 
you could sue State officers. The personnel of the court changes, 
and the opinions of the same persons have undergone modi
fication, perhaps, in some instances. 

Now, let me suggest another thing in passing: In every sin"le 
one of these cases, so far as I can now recall-and I have gone 
through, I think, pretty much all of them in times past, although 
I ha\e not done it very recently-in e\ery single one of those 
cases which has gone to the Supreme Court e\ery right could 
have been secured; every right that has been sought to be main
tained in the Federal court by this particular process of saing 
State officers in a Federal court could have been maintained, 
and the rights of those individuals could have been maintained 
by other methods than by going into this court. In the r cent 
case from Minnesota that the Senator from North Carollna [;\Ir. 
OVERMAN] has referred to there was not any apparent conten
tion anywhere but what the railroads could have maintained 
their rights in the State courts there equally as well as in. the 
Federal courts, and the result would have been reached and 
every constitutional question determined as well in the State 
courts as in the Federal courts, and if either party had been 
dissatisfied they could have still carried it to the Supreme Court 
of the United States. So I say that, in my opinion, Congress 
must, and will at some time, undertake to determine just where 
the line of demarcation is. 

I am not going to take any more time this morning. I have 
said more than I really intended to say, for I think I have suf
ficiently measured the feeling of the Senate, in talking with its 
members individually, to appreciate the fact that the work of 
the committee, perhaps, is going to be indorsed and that my 
amendment will not prevail. 

I was sorry that the committee, in its wisdom, did not bring 
out a bill along these lines. However, I will say to the Senator 
from North Carolina that, in my opinion, his bill is a very 
great improvement on what we now have, and I would rather 
see that sort of legislation go through than none at all. 

Mr. OVERMAN. Mr. President--
The VICE-PRESIDENT. Does the Senator from Nebraska 

yield to the Senator from North Carolina? 
1\fr. BURKETT. I will in just a moment. It occurs to me, 

however, that we had better say now that the court shall not 
issue injunctions against State officers until after they have 
had a hearing on the merits of the case. 

1\lr. OVERMAN. I want to say to the Senator from Nebraska 
that on February 3 I introduced a bill, which is very similar to 
the proposition of the Senator from Nebrask~. My bill provided 
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that section 720 of the Revised Statutes should be amended. so 
as to read as follows: 

SEC. 720. The writ of injunction shall not be granted by any court 
ot the United States to stay proceedings in any court of a State, except 
in cases where such injunction may be authorized by any law relating 
to proceedings in bankruptcy. And no district or circuit court shall 
have jurisdiction to enjoin or restrain any State o1ficer from the execu
tion of the law of a Stat~. 

If it had gone a step further, it would have been exactly like 
the Senator's bill. I would be in favor personally of his bill, 
but it would be impossible to get such legislation as that at this 
time. Therefore the Senator from Minnesota llas druwn a sub
stitute which as I think, will correct the evils sought to be 
corrected. 

Mr. BURKETT. I will say to the Senator that it seems to 
me, as I read the legislation of our country and the decisions 
of our courts, that we have been perhaps more careful about 
protecting property rights in this country than we have been 
about protecting the rights of individuals and the liberty 
of the person. The Federal courts, for example, have practi
cally shut off the writ of habeas corpus to the individual, and 
yet, so far as I can find, they have never denied in the case of 
a property right, whether of a corporation or otherwise, the 
writ of injunction. I will say also that the Congress has taken 
away from the individual, in the case of a writ of habeas 
corpus, the right to appeal to the Supreme Court of the United 
States. I am not going to take the time to discuss that fur
ther, but if we can afford. and it is proper legislation, to deny 
the writ of habeas corpus. to individuals in the Federal courts, 
we can afford to withhold some of the rights of injunction when 
property is concerned in those courts. 

I recall one case now where the defendant was seeking a writ 
of habeas corpus, and he set forth that he had even been denied 
a jury trial, and yet he was denied a review of his case on 
habeas corpus and denied the right of habeas corpus in the court 
at that time. The C!)urt held in that case that if he claimed 
that some right under the Constitution had been denied, his 
remedy was by writ of error. I do not lmow any civil cases 
that have gone quite that far, and I do not know of any legisla
tion that has gone as far as the act of 1868 in denying the 
right of appeal in habeas corpus cases to the Supreme Court. 

So, I say I am not going to discuss this amendment further. 
I am simply going to ask for a vote on it, and if the aru('nd
ment is lost; I hope the bill the Senator from North Carolina 
has inh·oduced as amended will pre.-ail. 

Mr. CLAY. Mr. President, the Senator from North Carolina 
[1\fr. OYERMAN] unintentionally did an injustice to one of the 
Federal judges in my State in the northern district. He said 
that this legislation was intended to correct certain conduct 
of certain Judges, naming one in Alabama and in Georgia, in 
granting injunctions to set aside State statutes in those Stutes. 
I wiEh to say to the Senator, I know be did it unintentionally. 

Mr. OVERMAN. I did not mention any name. · I under
stood the same trouble had occurred in Georgia that had oc
curred in Alabama. 

l\Ir. CIJAY. No; the same trouble did not occur in Georgia. 
A bill was filed in the Federal court in my State to enjoin the 
enforcement of certain statutes. The bill was presented to one 
of the Federal judges, Judge \V. T. Newman, one of the ablest 
and purest men I ha >e ever known. He granted a writ nisi, 
calling upon the defendant, the State, to show cause why the 
injunction should not be granted. \Vhen the case came on to 
be heard a demurrer was filed, on the ground that the Federal 
court had no jurisdiction to enjoin the State. After a hearing 
lasting a week, in which the ablest coun el in this country 
were engaged, Judge Newman sustained the demurrer, ruling 
that the State could not be made a party in such a ca e. The 
case is now pending in his court, and there has never been any 
appeal from his decision. I simply state this in justice to Judge 
W. '1\ :Kewman. 

Mr. HEYBURN. Mr. President, it seems to me without prec
edent that we should take up for determination a question of 
this importance under the five-minute rule at this period of 
the session. It is safe to say that no more important question, 
or no question involving more important legal propositions, will 
be presented to the Senate at this or any other session. 

In the first place, in my judgment, this pro]losed legislation, 
whether as written in the bill itself or in the amendment of the 
Senator from Nebraska [Mr. BuRKETT], is in violation of the 
Constitution of the United States in its direct terms. I can 
not understand how the bill could haYe been reported in view 
of the application of section 1 of Article III of the Constitution 
to its present phraseology. That section provides that in all 
contro.-ersies in which a State shall be a Darty the Supreme 
Court of the United States shall ha....-e original jurisdiction; and 
this bill undertakes to deprive that court of jurisdiction, or to 
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ignore its jurisdiction, and to Illace the jurisdiction elsewhere. 
They have even proposed that the district courts of the United 
Stntes, which are merely the creatures of Congress, shall have a jurisdiction that by the Constitution is vested by express 
terms in the Supreme Court of the United States. 

The question as to whether or not the statute of a State is in 
violation of the Constitution of the Ynited States is alwavs de
termined-well, I may say "always "-through the process of 
injunction. That is the method and the manner by which such 
questions are determined. It is not the kind of an infraction of 
the law that can be brought into ~ourt on the ordinary plead
ings and presented as an i sue between individuals. But the 
question of whether the legislature of a State has exceeded 
its powers has been determined, I may almost say always, by 
the court through the exercise of its power to enjoin the execu
tion of the law of the State and it is a very proper method, and 
a convenient one. 

If a State, in the name of its officers-because. as a rule, that 
is the way a State proceeds-is interested in maintaining the 
action of one of the coordinate branches of the State govern
ment, to wit, the legislature, then the State is in fact a party 
to the conh·oversy and is within the rule of the provision of the 
Constitution to which I have just referred. 

This bill undertakes to take away from the Supreme Court of 
the United States all participation in the determination of such 
questions, except as it is provided in the final paragraph, that 
appeals may be taken. Then this bill undertakes to giYe the 
parties a right to appeal to the Supreme Court of the United 
States on interlocutory motions. It departs from the ordinary 
rule that the jurisdiction of the Supreme Court of the United 
States attaches only to proceedings that are final in their charac
ter, and undertakes to give the right of appeal to the Supreme 
Court on motions and temporary restraining orders. It is such 
a radical change, such a radical invasion upon the existing rule 
of practice and procedure in the United States courts, that it 
should not be taken up for consideration in any hasty manner 
or under any limited rule for its discussion. 

I was at first prompted to object to the consideration of the 
bill, but it is a question which has been discussed extensively and 
agitated in the public mind to such an extent that I thought 
perhaps we might as well take it up at least for preliminary 
consideration at this time. 

Let me call attention to some of the provisions of the bill that 
I think must have escaped the attention of the committee re
porting it. It provides : 

That no temporary or interlocutory injunction, or temporary restrain
ing order. or decree suspending or restraining the enforcement, operation. 
ot· execution of any statute of any State by restraining the action of 
any officer of such State in the enforcement or execution of such statnt~ 
shall be issued or granted by any circuit Ol.' district court of the United 
States or by any judge or justice thereof upon the ground of unconsti
tutionality of the statute. 

'l'bat is the only place where the Supreme Court of the United 
States is recognized-in the mention of the word "justice," be
cause that designation applies to no other judge except a mem
ber of the Supreme Court of the United States. That proYision 
undertakes to give coordinate jurisdiction to enforce the orders 
and decrees of the Supreme Court of the United States, it may 
be, to a district judge or a circuit judge. Now, let us see for 
what purposes. To determine, according to the language of the 
bill, the constitutionality of a statute of a State; in other words, 
the integrity of a law of a State. That is an action to which the 
State i a party, although it may be conducted in the name or 
an officer of the State merely as a matter of form and usage. 
It is not necessary that the action should be denominated "So
and-so, plaintiff, against The State of Pennsyl1ania," for in
stance. If it is an action for the purpose of determining the 
validity of the law of a State, it is an action to which the State 
is a party, because it is a law of the State and the State is 
the one that is interested in maintaining the integrity of the 
legislation enacted by one of the coordinate branches of the 
SL'1 te government. 

Are you going to cut out the Supreme Court of the United 
States entirely from C:onsideration of the question as to whether 
or not the State has departed from its sovereign power and gone 
beyond it in enacting a law and enforcing it? Suppose it is a 
law for the collection of the revenues of the State; suppose it 
is a law which goes to the very integrity of the State and the 
State's existence. Are you going to say that that is not an a~tion 
within the provision of the Constitution of the United States 
which designates actio~s to which a State is a party in int.?rest, . 
and say that the Supreme Court of the United States is not to 
ha....-e the jurisdiction that is given it by the Constitution? I do 
not believe you can do it. 

I know, perhaps, what the answer will be-that this is not 
such an action as is contemplated by this provision in the Cori· 
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stitution, but I think, upon a mature con ideration of the nature 
of the actions that are really under consideration in this pro
posed legislation, Senators will find that they are just such 
actions as are contemplated by this provision of the Constitu
tion. 

Let us pursue the langua;e of this bill a little further; let us 
see what we are authorizing the courts to do, and what courts 
we are authorizing to perform these acts. I have read the bill 
down to the statement as to the determination of the constitu
tionality of a statute. Kow, it says that this shall not be done-

Unless the application for the same shall be presented to a circuit 
judge--

Under the Constitution a circuit judge is no part of the ma
chinery of the Supreme Court of the United States. A circuit 
court is a statutory court. The Supreme Court is not; it is a 
constitutional court. We create circuit courts and district 
courts by acts of Congress; and it is now proposed to change 
the status of those . courts and even abandon the name of 'cir
cuit court." 

Mr. SUTHERL.Al'\D. 1\fr. President--
The VICE-PRESIDENT. Does the Senator from Idaho yield 

to the Senator from Utah? 
Mr. HEYBURN. Certainly. 
1\fr. SUTHERLAND. Do I understand the Senator from 

I dc.'lho to contend that because an action brought against an 
officer of a State inYolves the constitutionality of a law of the 
State that is an action against the State? 

Mr. HEYBURK. 1Ur. President, I undertook to distinguish 
between the line of thought suggested by the question. of the 
Senator from Utah and the line of thought suggested by the 
language of this bill. It depends upon the nature of the action. 
Some action would be and some would not be. If the action 
were one affecting an indi\idual interest, it would not be; if 
the action were one affecting the validity of a statute upon 
which the State bases its right of action as a State, it would be. 

l\Ir. SUTHERLA:J\TJ). Suppose it were an action brought by 
a citizen against an officer of a State who is seeking to enforce 
a State law. The citizen or the individual brings an action 
against the officer, claiming that the law which the officer is 
seeking to enforce is an unconstitutional law. Does the Senator 
in that case say that it is in effect an action against the State? 

Mr. HEYBURN. No; I have endea-vored to say, and I say 
again, if it were an action that affected only an individual in
terest, then it would not be an action against the State. If it 
were an action that affected the right of the State to maintai1;1 
a law enacted as a part of the government of the State on 
behalf of the State, then it would be. 

~fr. SUTHERLAXD. Well, the action to which I referred 
would be--

1\fr. HEYBURN. It is not necessary to consider that. If 
this bill is broad enough to include another cla s of legislation 
that would bring it within the prohibition of the Constitution, 
why should we pause to consjder possible actions in which the 
question would not be invol-ved? This proposed legislation is 
written in language broad enough to CO\er both classes. I re
peat, in order that there may be no misunderstanding as to 
what I say, that where an action is one affecting individual 
rights it is not within the constitutional prohibition; but 
where it is an action undertaking to establish the policy of the 
law of a State, it is within it, because the whole State is a 
party, and the only party interested. 

You must keep that distinction squarely in mind. If the 
bill is drawn in such broad terms as that it would be applicable 
to either; we may dismiss from our minds the one considera
tion and direct our minds to the one that is sufficient. 

1\Ir. SUTHERLA:J\rn. 1\Ir. President, as I undeTstand this 
provi ion, it is : 

That no temporary or intet·Iocutory injunction, or temporary re
stmining order, or decree suspending or restraining the enforcement, 
opemtion, or execution of any statute of any State by restraining the 
action of any officer of such State in the enforcement or execution of 
s uch statute shall be issued. 

1\Ir. HEYBURN. Yes. Now, Mr. President, the process is 
the same. If it were a statute authorizing the levy of a tax 
to maintain the State government, the method of attacking it 
would be to restrain the as es ing officer from performing the 
function that was yested in him by the act. I am speaking only 
of those cases in which the State's exi tence or integrity as a 

. go,ernment i invol\ed, and I say that the language of the 
bill is so broad that it will include or attempt to include that 
class of cases. It is a waste of my time to undertake to discuss 
questions as to controversies inYolving individual rights. I am 
not discus ing it at all from that standpoint, but where the 
State enacts a law for the collection of taxes for the mainte-

na!ice of the State goYernment, it is something that no particu
lar individual is more interested in than another. It affects 
a right that is common to an the individuals of the State. I 
might name a number of other instances of the same charac
ter. They affect the goYernmental policy, the go,ernmental 
existence of the State. It is because this bill is so broadly 
drawn as to include those that I haYe felt impelled to make 
the remarks that I am making, and I am not to be d i\ erted 
from that position by the fact that there are innumerable con
ditions and cases and circumstances to which the objection I 
make would not apply. 

Mr . . President, this bill undertakes to limit the right, under 
any Circumstances, in the class of actions enumerated in the 
propoced statute, to apply for relief to anyone except certain 
designated officers under certain enumerated conditions. 'l~he 
United States Supreme Court, by virtue of the power that cre
at_ed it, has the right to make any order, temporary or other
Wl c, neceEsary to protect its jurisdiction or to make it errective, 
and Congress can not take that power from the Supreme ourt 
of the Tnited States. That is inherent, and if the Supreme 
Court of the United States, acting under its r ules, which it 
makes pursuant to the authority vested in it, says that a jus
tice of that court may grant an injunction without notice where 
the rights of the State are affected within the pro\isions of the 
Constitution that I have already read, Congress can not take the 
power from it, because it is the exercise of a power ncce cary 
to preserve the jurisdiction of the Supreme Court of the nited 
States, which it takes, not from Congress, but n:om the Con
stitution. 

1\fr. SUTHERLAND. .Mr. Pre ident--
The VICE-PRE IDE.."'\T. Does the Senator from Idaho yield 

to the Senator f rom Utah? 
1\Ir. HEYBURN. Certainly. 
l\Ir. SUTHERLAND. I call the attention of the Senator from 

Idaho to the fact that the proposed act is in negative terms. It 
provides that no temporary injunction, and so on, shall be is
sued unless certain requisites be provided. What language does 
the Senator find in the bill which enlarges in any way the power 
of the courts as they exi t to-day? In other words, it does not 
attempt to enlarge the jurisdiction. It simply provides that be
fore certain things are done certain prerequisites shall have 
been obsen·ed. 

1\fr. HEYBUR~. I am not objecting to the bill so much on 
the ground that it enlarges the jurisdiction as on the ground 
that it undertakes to take away from the Supreme Court and 
the members of that court a jurisdiction which it now has by 
virtue of the constitutional grant and not by virtue of anything 
that Con(l'ress has authorized it to do. 

Mr. K .. ·ox. 1\fr. President--
The VICE-PRESIDE~"T. Does the Senator from Idaho yield 

to the Senator from Pennsyl,ania? 
.Mr. HEYBURN. Certainly. 
1\Ir. KNOX. I call the attention of the Senator from Idaho 

to the fact that there is no limitation on the Supreme Court of 
the United State . The limitation is on the judges of the cir
cuit or district courts of the United States. Of cour e when a 
justice of the Supreme Court of the United States sits in a 
circuit court of the United States he does not sit as a justice 
of the Supreme Court of the United States, e..~ercising its orig
inal powers, but he sits as a circuit j udge, and this limitation 
is only upon the circuit court, and by no process of construction 
that I can grasp would it apply to the Supreme Court. 

l\Ir. HEYBURN. I ha-ve no contention at all with the sug
gestions of the Senator from Penn ylmnia. I certainly did not 
intend to be understood as suggesting that the Supreme Court 
justice retained that character when sitting on the circuit. He 
sits there as a member of the circuit court by designation, and 
not as a member of the Supreme Court. 

By this bill it is undertaken to create a new juri diction over 
something of which an established court now has jurisdiction 
and to change the nature of the jurisdiction of that established 
court, which is the Supreme Court of the United States. Of 
course the district court and the circuit court are the inter
mediaries between a party aggrieved or deeming himself ag
grieved and the court of last re ort. They are a part of the 
machinery that lead up to the Supreme Court, but they are not 
any part of the Supreme Court of the United States. What I 
object to is undertaking in this bill to say that these officers 
enumerated in the bill shall have these powers, because they 
already belong to another court . 

Another thing I object to-and my first and original notes 
were to that effect-is tha.t the bill undertakes to confer the 
r ight of appeal to the Supreme Court "from any order or de
cree granting or denying, after notice and hearing, a temporary 
or int~rlocutory injunction or restraining order in such case." 
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.l\lr. KNOX. l\Ir. President--
The VICE-PRESIDENT. Does the Senator from Idaho yield 

to the Senator from rennsylmnia? 
.:ur. HEYB -nx. I do. 
l\Ir. KXOX. I wish to ay to the Senator from Idaho that I 

rea 11y bel iE:'ve he is wrong in his construction of this bill. 
I think the bill does not in the slightest degree confer any 
power where it does not now exi t. The purpose of the bill is 
to put a limitation upon the exercise of an existing power, not 
to create any new power in the court. The bill does not pre
tend to :.·ny that any State officer or in any form of proceeding 
to which a State may be a party or in which it may be inter
ested it can be enjoined under the circumstances prescribed in 
this bill where it coulU not now be enjoined by a single judge. 

I dill not hare tbe honor of being present in committee on 
l\Iouduy when the bill was finally ordered to be reported, but 
there had been some preliminary discussion about the bill in 
the committee, an<l its whole scope and purpose, as I under
stand, anu I think the wording of the bill bears it out, is to say 
to the juuge. of the United States court that here.:'lfter no in
di'liclual judge sitting in one of the lower Federal courts, dis
tri ct or circuit, shall lay his hand, where he now has the 
jnri~diction to l::ty it single-handed and alone, upon an officer 
of n State to restrain the operation of a law of the State, unless 
his judgment is corroborated by two of a court composed of 
three, in the manner prescribed by the bill. I think that was 
the purpose of the original !Jill and is the purpose of the substi
tute which the Senator from Minnesota has reported. 

1\Ir. HEYBURN. If that is the purpose-and I have no doubt 
it i correctly stated by the Senator from Pennsylvania-there 
wa no necessity of saying anything more in this bill than 
what he has sa~d at his desk. The <llfficulty with this bill is 
in the elaboration--

l\lr. KNOX. I think it says that. 
.l\lr.- HEYBURN. It says that, but in its elaboration it 

creates an uncertainty and an attempt to enlarge a jurisdic
tion in one way and to re trict it in another, which makes the 
bill, in my judgment, need some consideration at this time, if 
it is only the consideration of discussion. It is not well to 
pass a bill like this without having some explanation of it 
and some discussion. 

It pro'lides as follows: 
Whenever such application as aforesaid is presented to a circuit 

jud~e he shall immediately call to his assistance, to hear and deter
mine the application, one circuit judge and one district judge or another 
circuit judge. 

There is no circuit judge in the States of :Montana, Idaho, 
Utah, Colorado, and Nevada. There is one in Oregon. There 
are two in California; none in North Dakota. That is a ques
tion of convenience, and it must be considered also in legis
lating upon a question of this kind, wh~ther the law is of 
convenient, practical application or not. Now, our legislatures 
in tho e seYeral States that constitute that circuit meet at the 
same time, and they are enacting laws, and many of them be
come operative immediately upon the signature of the gov
ernor, and the question of determining their application is 
sometimes one of quick neces ity. It is sometimes one that 
requires an immediate application to a court to prevent the 
enforcement of a statute that may work great injury and 
where the agg]jeved party may be practically without a remedy 
in the way of compensation. 

This bill was eYidently <lrawn by those who are accustomed 
to live in States where things are close together; where you can 
telephone a few blocks and get a circuit or district judge. In 
our State the district judge lives at the E:'xh·eme end and corner 
of the State. It is 513 miles from the city in which I live to 
where the district judge Jiyes. It is more than a thousand 
miles to where the circuit judge liyes. It would not be possi
ble, much less conyenient, to get such a hearing as is provided 
for by this bill. I believe questions inYolving the constitution
ality of tile enactments of a State legi lature should not be 
dealt with "off the bat," if I mar use tile term. They should be 
dealt with after due deliberation, and I believe more than one 
judge should. pass upon them; but I belie,·e that for the pur
pose of that quick and prompt action necessary to preserve 
rights which may he jeopardized by delay there should be some 
other provision than thnt contained in this bill. 

I presume in ~ortb Carolina, probably overnight, you could 
bring together tllree judges of the cla~s named in the bill. You 
could not do it in our 11art of the United States in so many clays 
very often for c,·eu tile 11reliminary steps; and this proposed 
Jaw being of general application, it is 11roper tbat tbose of us 
·who are smTomHktl IJy exceptional conditious should take no
tice of these thiugs. It is at least wise that the attention of 
Congress be called to these objections in passing upon the 
measure. 

1\Ir. S~IITH of .l\lichigan. Mr. President--
The VICE-PRESIDE:XT. Does the Senator from Idaho 

yield to the. Senator from 1\lichigan? 
1\Ir. HEYBURN. Certainly. 
lr. SMITH of Michigan. How many Federal judicial dis

tricts are there in Idaho? 
.l\lr. HEYBURN. One. That is called Idaho. There are one 

in Montana, one in Utah, one in Nevada--
l\lr. SMITH of Michigan. Where does the circuit judge live? 
1\Ir. HEYBURN. The nearest circuit judge lives in Portland, 

Oreg. 
1\Ir. McCUMBER . . There is one in St. Paul. 
1\Ir. HEYBURN. And the next one in St. Paul, and the next 

one in California. You must not lose sight of those conditions 
in enacting a law of general application; at least, we must 
not lose sight of them. 

·The provision at the top of page 3-
l\lr. KNOX. Mr. President--
The VICE-PRESIDENT. Does the Senator from Idaho yield 

to the Senator from Pennsylvania? 
1\fr. HEYBURN. Certainly. · 
1\fr. KNOX. I want to call the Senator's attention to the 

fact that the length of time that would be necessary to assemble 
the court would be running while the five days' notice was 
running. Such a case, under the provisions of this bill, could 
not be heard and determined until five days' notice of the hear
ing had been given to the governor and attorney-general of the 
State. As soon as the proceedings had been begun and notice 
had been served upon the circuit judge he would have to as
semble his court, and he would have at least the full statutory 
period provided there, before which it would not be possible to 
hear or determine the case. 

Another thing I wish to call attention to is that this does 
not necessarily limit the court that is to sit and hear it to the 
judges of the particular circuit in which the suit is begun. 
He can draw from the whole country to get a judge to sit with 
him. 

l\fr. HEYBURN. The whole country is farther from us than 
our neighbors. 

1\Ir. KNOX. But sometimes a neighboring judge may be em
ployed in such a way that he could not come. Then the next 

most convenient one could come. 
Mr. HEYBURN. A little information may be useful here. 

I have known this condition of affairs to exist: The only 
United States judge in Montana was sitting in California on 
the circuit court of appeals. Our judge in Idaho was sitting in 
California to relieve Judge Morrow, sitting in the circuit court. 
Judge Hanford, of the State of Washington, was also sitting in 
California, and the circuit judge who lives in Oregon was sit
ting in the circuit court of appeals in California. That all 
happened at one time, and I had personal occasion to know it, 
because I was there transacting business with those courts. 
Then there was no judge within a thousand miles. The 
nearest United States judge to Spokane was in Dakota, to the 
east; Salt Lake the nearest to the south; or Nevada. It 
happened at that time that the judge of Ne'lada was sitting also 
in court in San Francisco. I have taken one time as an illustra
tion. There was no judge in the State of Washington, the 
State of Idaho, the State of Montana, or the State of Oregon. 

There was the condition. These other judges were engaged 
in hearing causes in California, and they could not have re
sponded. An application might have been made to them, be
cause they were in the circuit, by going to California. The 
papers could have been prepared and submitted to them in 
California, and they could have issued an order, but they were 
engaged in the performance of their' judicial duties, holding 
court, some of them in the middle of long trials. While nomi
nally they were available, as a practical effect they were not 
available at all. 

Mr. SMITH of Michigan. Mr. President--
The VICE-PRESIDEKT. Does the Senator from Idaho yield 

to the Senator from Michigan? 
1\fr. HEYBURN. Certainly. 
Mr. SUITE of l\Iichigan. Under the proYiso, before a re

straining order can be issued to arrest irreparable injury or 
damage to property, at lenst two judges must join in making the 
ordE>r. If at the time the notice is giYen it seems tbat irr·epa
rable injury will be suffered if the order is not granted, a tem
porary restraining order may be issued, but it requires a 
majority of three judges to <lo it. 

1\Ir. HEYBURN. In tile first place, you must get to the 
judge, and if this condition of affairs arises in our country
and such conditions arise pretty sharply sometimes in those 
mining camps:-they arise oyernight; we have had to have the 
Army of the United States in there twice--
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l\Ir. KNOX. l\Ir. resident--
The VICE-PHESIDE~T. Does the Senator from Idaho yield 

to the Senator from Penn~l1ania? 
.hlr. H EYBURN. Certainly. . 
l\Ir. KXOX. May I interrupt the Senator for a moment? I 

'fully sympathize with the precaution displayed by the Senator 
from Idaho in trying to throw all possible protection around 
the proper exercise of Federal jurisdiction, but I think he 
misses sjght of the essential and only point here. This is not 
intended to provide a new method of procedure or any method 
of procedure in connection with any condition that may arise 
in the mines of Idaho, arising out of disturbance or disorder. 
Tlw sole and simple purpose of this bill is to prevent a single 
inferior Federal judge from pronouncing a law of a State un
constitutional. It is not to be presumed that any State of this 
Union is going to pass any law so preposterous in its terms or 
so damaging in its effect that the short period of time that is 
prescribed here to assemble the c.ourt to hear and determine 
the constitutionality of the law can not pass without any seri
ous injury to the public. In my experience I know of no case 
where a greater period of time has not expired under existing 
conditions before a single Federal judge has enjoined the opera
tion of State law than would possibly elapse under the terms 
and provisions of this bilL 

I llope the Senator from Idaho will spook to this bill with 
that notion in ills mind-that that is the sole and only purpose 
of the measure. 

Mr. HEYBURN. I realize the force of the suggestion and 
argument of the Senator from Pennsylvania. I am speaking 
f_rom an entirely different standpoint from any to which he is 
accustomed. I have known a legislature that I have in my 
mind to pass an act that undertook to say who should be hired 
and who should not be hired under certain conditions; and I 
remember when it was necessary to take very quick action in 
regard to it. I do not care to embarrass this question by going 
into details about it, but I think other Senators have known 
like conditions to exist. I do not want this legislation to add 
to the inconvenience that e.:tists under present law. The Fed
eral judges in our country have always stood by the law and 
for the law, and they have saved us many times from the rule 
and reign of lawle sness. Our Federal judges have stood be
tween us and riots and the destruetion of property. They coul 
not entirely. prevent it, but they stayed the hand at the earliest 
possible moment; and I recall an instance where, by an order 
from a Federal judge, a mob of rioters numbering thousands 
was stayed in an hour or two, just as quick as the marshal 
could get there. I have no doubt that condition has existed in 
the Senator's State and in other States. 

Mr. KNOX. The Senator from Idaho does not wish us to 
understand that Federal judges have stayed the destruction of 
property which was impending under the authority of any 
State statute, I hope; and if that is not the case, then the 
criticism does not apply. 

Mr. HEYBURN. These people had secured control of the 
legislature for one term, and they had enacted some laws that 
gave them all of the privileges they had been crying for, and 
they claimed the right to exercise those privileges, and I think 
a little investigation of the statutes and the conditions will 
make --rery plain what I refer to. 

I do not want to bring into this discussion any element of 
partisanship or of that sharp controversy which exists in this 
country between labor and capital, as it is called, because I did 
not rise for that purpose and I do not intend to discuss it. 'I 
only want the convenience of our courts to be maintained. I 
want to be able to go to a United States judge and get a re
straining order to restrain those who may undertake to defy the 
Jaw. I do not want to ha\e to get three judges together where 
one can accomplish the purpo e, simply because it is easy 
enough to get three judges together in the city of Philadelphia 
or the city of Washington, or any of these large centers. It is 
not possible -very often to get three judges together in the more 
thinly settled parts of this country in which we live. But we 
can always find some one judge. 

I remember once ha-ving to go clear to San Francisco to find 
a Federal judge who had jurisdiction to issue certain writs of 
injunction, and he was the only judge, when I got there, who 
was in the city who could do it. We are sometimes at a 
great disad-vantao-e in our country. I have often thought how 
pleasant it would be to practice law in a city where you get on 
a street car and go to any court of the State. Instead of that 
we sometimes ha\e to tra\el 500 or 1,000 miles. 

I want to haYe this matter thoroughly aired and considered 
bere, so that when we enact this statute we will come as near 
the right line as it can be drawn. 

In respect to what I have said in regard to the attempt that 
the bill contain , not to confer a juri diction, but to limit a 
juri diction that now exists, I think my point is well taken 
from the standpoint from which I state it, not from the stand
point suggested by the Sena tor fTom Utah, not from the stand
point suggested by the Senator from Pennsyl-vania, but from 
the standpoint which i~; peculiar and yet which is applicable to 
the conditions I have: represented. 

l\fr. President, I think when tile question of the \alidity of a 
statute affecting the right of a State to collect re\enue to per
form those acts which are funct ions of a State as a St;te is to 
be tested, the place to test it and the only place is in the Su
preme Court of the United States, which has original jurisdic
tion for that purpose conferred upon it in express language by 
the Constitution. and if it has original jurisdiction that is the 
place to exercise it. 

Now, then, to say that the steps that are necessary to be 
taken to maintain the integrity of that jurisdiction shall be con
ferred upo.n ~hr~e judge~ only, after notice and hearing, of 
course, while 1t IS not sugge ted that that would be conclusive 
of the jurisdiction of the Supreme Court of the United States 
yet nevertheless it has that appearance on its face, and it look~ 
to me as though the fact is lost sight of that the Supreme 
Court has jurisdiction. 

Mr. President, it was not my intention to do anything more 
than to call attention to the e facts. I do not think the bill 
ought to be considered under Rule VIII, and I have trans
gres ed the five-minute rule of the Senate many times in dis
cussing this question. 1\fy purpose was to ask that the bill go 
over under Rule IX. · 

Mr. BACON. I understand the bill is not up under Rule VIII. 
Mr. HEYBURN. Yes; it is up under Rule VIII. 
l\fr. BACON. I understand it was taken up by unanimous 

consent. 
Mr. HEYBURN. Under Rule VIII. 
The VICE-PRESIDENT. The Senator from Georgia is cor

rect. It was taken up by unanimous consent. 
Mr. BACON. It was taken up by unanimous consent. 
Mr. President, I am -very anxious for the passage of this bill 

and I am not going to occupy the time of the Senate more tha~ 
for a very few minute , because at 2 o'clock, as I understand, 
it will be displaced. Consequently I shall be -very brief. 

l\fr. President, I -very greatly favor this legislation which 
will as far as possible protect the States against the i~respon
sible granting of injunctions by Federal judges re training the 
operation of State statutes. I desire to state that I introduced 
a bill on this subject upon which this substitute of the com
mjttee has been modeled. In fact, it is practically the same 
bill, contains the same provisions, and in a large part the arne 
words. The only addition to the bill, as introduced by me, is 
that with reference. to the contingency of irremediable loss in 
case speedier action was not had than that under the five
day provision of the bill. The unnecessary change in phrase
ology . does not in any degree change the identity of the bill. 
The importance of securing the de ired legi lation is too great 
to hao-gle over matters of detail. Neverthele s, Senate bill 
510D, which was introduced by me, and upon which the sub ti
tute was modeled, is superior in form to the one that is before 
the Senate. It is a simpler bill and it avoids some of the 
t.hinas which the Senator from Idaho [1\fr. HEYBURN] has been 
discussing. 

The ordinary course, the one usually pursued, naturally 
would have been for the committee simply to have put on the 
~mendment with reference to the irreparable-injury contin"'ency, 
If such amendment was deemed proper, and to ha>e passed the 
bill in its original shape. It is not customary to present a sub
stitute for a bill simply to incorporate thereon one short amend
ment. But I am so anxious that we should have legislation on 
this line that I will not make any issue on the subject, but let 
it go with this statement. I sim}lly ask that, without reading, 
the bill as originally framed and. introduced by me may be put 
in the RECORD, although, if any Senator desires, it can be read. 
It is . hort. 

The YICE-PRESIDENT. Without objection, the origlnal bill 
will be inserted in the HECORD. 

The bill introduced by Mr. BACON February 6, 100 , is as 
follows: 
A bill . (S. 510!>) relating to the i sunnce or gt·a nting of in junctions, 

interlocutory orders, or decrees by circui t and d i t rl ct cou i·ts of the 
United S_ta.tes or by any circuit or dis trict judg-e the t·eof, su pending 
01· res tramrng the enforcement, opet·ntion, or cxecntion ot' nuy statute 
of any State ot· the action of nny officer of such State in the enforce
ment or execution of such s tatute in certa in cal'C.'. 
B e it enacted, etc. , That no injunct ion, inte t·locutory order or decree 

suspending or restraining the enforcement, oper ation, or execution of 
any statute of any State or the action of any officer of such State in 
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the enforcement or execution of such statute shall be issued or .granted 
by any circuit or district court of the United States or by any Judge or 
justice thereof upon the geound of unconstitutionality or upon any 
-ground whatsoever unless the application for the arne shall be actuall.Y 
heard, and upon issue made and preliminary proof taken, by ~ffidavi~ 
or otherwise the judgment thereon rendered by at leas.t three .JUdges, 
and each of 'at least t'i';o of said three judges shall be either a JUdge of 
the circuit court of the United States or a circuit justice of the Su-
preme Court oi' tue United tates. . 

No uch injunction, interlocutory order, or decree sha,ll be. Issued or 
granted exc<.'pt on hearing after not less than five days notice to the 
governor of such State and to such other officer or officers as shall 
be proper parties to said application. An appeal ID!\Y be taken from 
any . uch injunctTon, interlocutory order, o~ de~ree Issued or gra~ted 
upon such application. which appeal shall he directly ~o the Supreme 
Court of the United States, and shall take precedence m the apQel~ate 
court over all other causes, except causes of like cha~acter and cnmmal 
causes. 

Mr. BACON. The purpose of the bill is to throw additional 
safeguards around the exercise of the enormous powers claimed 
for the subordinate Federal courts. If these courts are to exer
cise the power of stopping the operation of the laws of a ~tate 
and of punishing the officers of a State, then at le~st let 1t be 
done on notice and not hastily, and let there be the Judgment of 
three judges to decide such questions, and not permit such dan-
gerous power to one man. . 

The necessity for this legislation is a very grave one. It 1s a 
most serious trouble which now exists-that by the action of 
one judge the machinery of State laws can be arrested. l\Iy 
individual opinion is that that is an unlawful proceeding. I 
believe that a proceeding against the officers of a State to arrest 
the operation of the statute of a State is in violation of the 
eleventh article of the Constitution. 

I will not stop to discuss that, 1\fr. President, for the reason 
stated-time does not permit. It has recently been before the 
Supreme Court of the United States in what is h-nown as the 
"Minnesota case." I most deeply regret the decision of the court 
in that case. I can do no more now than cite the dissenting 
opinion of Mr. Justice Harlan in that case. I would not sug
gest the language myself in this place, but I may say without 
impropriety that 1\Ir. Justice IIarlan has said in that dis
sentin"" opinion that the decision trampled upon the rights of the 
State ~f Minnesota, and I may add that if it trampled upon 
the rights of the State of Minnesota, it neces arily trampled 
upon the rights of every other State. 

I am going to ask that there may be inserted in the RECORD, 
as a part of my remarks, the dissenting opinion of Mr. Justice 
Harlan in that case. I regard it as a most important matter, 
and one that the solution of this particular piece of legislation 
only begins to touch. The time is ahead of us, and not far 
ahead of us, when 've have got to deal with the question 
whether or not, as stated by Mr. Justice IIarlan, under such 
a rule as that laid down in this case, the subordinate Fed
eral courts are to supenise and control the official action of 
the States as if they were dependencies or provinces. If the e 
subordinate courts can exercise such power, then, indeed, the 
State are but provinces and dependencies. We have got to 
denl with that question in the near future, and it is one of the 
mo ·t important which can possibly be submitted to us for solu
tion. But, as I said, time does not permit me now to discuss it. 
I rrnnt to say, however, that this legislation is not without 
precedent. 

There was an act approYed February 11, 1903, in which, 
where -rery much less important interests were involved, Con
grees provided that certain cases should only be heard when 
three circuit judges presided. I will give the title of that act, 
because I do not wish to consume the time in reading the en
tire act, although it is short. It is "An act to expedite the 
hearing and determination of suits in equity pending or here
after brought under the act of July 2, 1890, entitled '.An act to 
protect trade and commerce against unlawful restraints and mo
nopolies,' 'An act to regulate commerce,' approved February 4, 
18 7, or any other acts haYing a like purpose that may be here
after enacted." After going on and speaking of a certain situa
tion, it says: 

Thereupon such case shall be given precedence over others and in 
every way expedited, and be assigned for hearing at the earliest prac
ticable day, before not less than three of the circuit judges of said cir
cuit, if there be three or more ; and if there be not more thau two cir
cuit judges, then before them and such district judge as they may select. 

So this has a precedent. That act was passed while the pres
ent junior Senator from Pennsylvania [1\fr. KNox] was the 
~ttorney-General, and I have been informed that it was drawn 
by him. Following that 11recedent, I framed and offered an 
amendment to the rate bi1l in the Fifty-ninth Congress requiring 
two judges to preside and concur in the judgment before any 
order of the Interstate Commerce Commission in regard to 
railroad rates should be enjoined or restrained. 

I wart to say, Mr. President, that this question of the powers 
of the l~deral courts iu their relation to the State and to con-

trol of legislation is one which has existed from the foundation 
of the Government. I saw the other day in Watson's Jefferso
nian .Ma.,.azi.ne which is published in Georgia, a reference to a 
debate ~ the Senate in 1 02, which I have since had occasion 
to examine, a most extended and elaborate debate, in which 
eyen in that early day the fathers were engaged and greatly 
concerned upon the question as to the power of the Federal 
courts in arresting the proceedings under legislation, Federal 
ana State. If time rexmitted, I would like to read from that 
historic debate. 

:Mr. Pre ident, it is a great question; and while it has lasted 
Eo long, it is one which is now pressing for solution with very 
much more acuteness and gravity than it ever has done in the 
past. 

I hope this bill will pass. It comes with the unanimous re· 
port of the Judiciary Committee. I will -rote for the amend
ment offered by the Senator from Nebraska because I believe, 
as I have said, that they have no power to issue the injunctions 
at all restraining a State officer from executing a State law, 
that it is a violation of the eleventh amendment to the Consti
tution, which prohibits a suit against a State. As is most 
clearly shown by Mr. Justice Harlan in his dissenting opinion 
in the Minnesota case, it is a play with words to talk about en .. 
joining the officer of a State in the execution of the laws of a 
State and say that that i~ not a suit against a State. 

Can it be contended that the eleventh amendment simply has 
reference to the protection of a State so that it may not be sued 
for money, but that it may be sued to arrest it in the exercise 
of the powers which were reserved to it when they made the 
General Government? It is utterly inconceivable that it was 
contemplated in the formation of the Federal Go\ernment that 
a Federal judge could under the Constitution which was being 
formed, arrest the laws of a State, and put the officer of the 
State engaged in the enforcement of the laws of the State 
in the custody of the marshal of the court and fine and im
prison him for not obeying its so\ereign order ! How many 
States would have ratified the Constitution with such a pro
vision plainly written in it? It is safe to say not one. 

There is an orderly way by which the constitutionality of a 
State statute can be tested, and that is as provided in the Federal 
statute, by taking the case to the highest court of a State and 
thence, if necessary, to the Supreme Court of the United States. 
That is the road aU litigants should be required to travel. 

Mr. President, I should like to say more, but I desire that we 
may haYe a yote on this measure before the time expires. 

The VICE-PRESIDE..'iT. 'Vithout objection, the request of 
the Senator from Georgia to have the dissenting opinion of l\Ir. 
Justice Harlan in the :Minnesota case inserted in the llECORD in 
connection with his remarks without reading is granted. 

The matter referred to is as follows : 
Suprrme Court of the United States. No. 10, originaL-October term, 

1907. Ex parte: In the matter of Edward T. Young, petitioner. 
Petitions for writs of habeas corpus and certiorari and motion for 
leave to file same. [March 23, 1908.] 
Mr. Justice ·narlan, digsenting. 
Although the history of this litigation is set forth in the opinion 

of the court, I deem. it appropriate to restate the principal facts of the 
case in direct connection with my examination of the question upon 
which the dt>cision turns. 'That question is whether the &uit in the cir
cuit court of the United States was, as to the 1·elief sought against the 
attorncy-gene1·az of Minnesota, forbidden by the eleventh amendment 
of the Constitntion of the United States, declaring that "the judicial 
powet· of the United States shall not be construed to extend to any 
suit in law or equity commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or subjects of any 
foreign state." That examination, I may say at the outset, is entered 
upon with no little embarru sment, in view of the fact that the views 
expressed by me ut·e not shared by my brethren. I may also frankly 
ndmit embarrassment arlsin~ from certain views stated in dissenting 
opinions heretofore deliYered by me which did not, at the time, meet 
the approval of my brethren and which I do not now myself entertain. 
What I shall say in this opinion will be in substantial accord with 
what the court has heretofore decided, while the opinion of the court 
departs, as I think, from principles previously announced by it upon 
full consideration. I propose to adhere to former decisions of the court, 
whatever may have been once my opinion as to certain aspects of this 
genPral question. 

The plaintiffs in the suit refert'ed to, Perkins and Shepard, were 
shareholders of the Northern Pacific Railway Company and citizens, 
respectively, of Iowa and Minnesota. The defendants were the rail
way company, Edward T. Young, attorney-general of Minnesota, the 
several members of the State railroad and warehouse commission, 
and certain persons who were shippers of freight over the lines of 
that railway. 

The general object of the suit was to prevent compliance with the 
provisions of certain acts of the Minnesota legislature and certain 
orders of the State railroad and warehouse commisssion, indicating 
the rates which the State permits to be charged for the transporta
tion of passengers and commodities upon railroads within its hmits; 
also to prevent shippers from bringing actions against the railway 
company to enforce those acts and orders. 

The bill, among other things, prayed that Edward T. Young, "as 
attorney-general of the State of Minnesota," and the members of the 
State railroad and warehouse commission (naming them) be enjoined 
from all attempts to compel the railway company to put in force the 
rates or any of them prescribed by said orders, and "from taking 



\ 

~854 CONGRESSIONAL RECORD-SEN ATE. APRIL 17 
' 

any action, step, or proceeding against said railway company, or any 
of its officers, directors, agents, or employees, to enforce any penalties 
or remedies for the violation by said railway company of said orders 
or eithet· of them;" and that said Young, "as attorney-general," be 
enjoined from taking any action, step, or proceeding against the rail
way company, its officers, agents, or employees, to enforce the pen
alties and remedies specified in those acts. 

The court gave a temporary injunction as prayed for. The attorney
general of l!innesota appeared specially and, without submitting 
to or acknowledging the jurisdiction of the court, moved to dismiss 
the suit as to him, upon the ground that the State had not con~nted 
to be sued, and also because the bill was exhibited against him " as, 
and only as, the attorney-general of the State of Minnesota," to re
strain him, by injunction, from exercising the discretion vested in 
him to commence appropriate actions, on behalf of the State, to 
enforce or to test the validity of its laws. He directly raised the 
question that the suit as to him, in his official capacity, was one 
against the State, in violation of the eleventh amendment. 

In response to an order to show cause why the injunction asked for 
should not be granted the attorney-general also appeared specially 
and urged like objections to the suit against him in the circuit court. 

.After hearing the parties the court made an order September 23, 1907, 
whereby the railway company, its officers, directors, agents, servants, 
and employees, were enjoined until the further order of the court from 
publishing, adopting, or putting into effect the tariffs, rates, or charges 
specified in the act of .April 1 , 1907. The court likewise enjoined the 
defendant, Young, "as attorney-general of the State of Minnesota," 
from " taking or instituting any action, suit, step, or proceeding to en
force the penalties and remedies pecified in said act or either thereof, 
or to compel obedience to said act or compliance therewith or any part 
thereof." .A like injunction was granted against the defendant ship
pers. 

On the next day, September 24, 1907, the State of Minnesota, "on 
the relation of Edward T. Young, attorney-general," commenced an ac
tion in one of its own courts against the Northern Pacific Railway 
Company-tlte only t·elicf sought being a mandamus ordering the com
pany to adopt, publish, keep for public inspection. and put into effect. 
as the rates and char·ges to be maintained for the transportation of 
freiaht between stations in :Minnesota, those named and specified in 
·wh;'t is known as chapter 232 of the session laws of :Minnesota for 
1907. Tha t was the act which it was the object of the Perkins
Shepard suit in the Federal court to strike down and nullify. An alter
native writ of mandamus, such as the State asked, was issued by the 

St;j_.~ec~~~~itution, in the State court, by the State, on the relation of 
its attorney-general, of the mandamus proce.eding against the ra~lwa.Y 
company having been brougb~ to the attentiOn o! the Federal c1rcmt 
court a rule was issued av;amst the defendant "Young to show cause 
why he should not be punished as for contempt. Answering that rule, 
he alleged, among other things, that the manda~us proceeding was 
brou~ht by and on behalf of the State, through htm as its attorney
general · that in every way possible he had objected to such jurisdic
tion on' the ground that the action was commenced against him solely 
as the attorney-general for :Minnesota in order to prevent him from 
instituting in the . proper courts civil actions for and in the name of 
the State to enforce or test the validity of its laws; that t11 e1·e i no 
ot11 e1· action or proceeding pcndi;~g or contemplated by this defendant 
against said t·aillC01J compGIIJI. e;cccpt saicl 1Jroeeedinos in mandamus 
ll cre inbcfare t·cferrecl to. Defendant expressly disclaimed any inten
tion to treat this com·t with disrespect in the commencement of the 
pr·oceedings referred to, " but believing that the decision of this court 
in this action, holding that it had jurisdiction to enjoin this defend
ant as such attorney-general, from performing his discretionary official 
duties was in conflict with the eleventh amendment of the Constitu
tion of the nited States , as the same has been interpreted and 
applied by the United States Supreme Court, defendant believed it to 
be his duty as such attorney-general to commence said m:mdamus 
proceedings for· and in behalf of the State, and it was in this belief 
that said proceedings were commenced solely for the purpose of en
forcing the said law of the State of Minnesota." 

The rule was heard, and the attorney-general was held to be in con
tempt. the order of the Federal court being: "Ordered further, that 
said Edward T. Young forthtcith clismiss or cause to be dismi:;sefl the 
suit of th e State of Minnesota on the relation of Edward T. Young, 
attornev-general. plaintifi'. v . Nor·ther·n Pacific Railway Company, de
fendant, heretofore instituted by him in the dis_trict court of the 
county of Uamsey, second judicial district, State of Minnesota. Or
det·ed fmther, that for· his said contempt said Edward T. Young be 
fined the urn of $100 and stan(l committecl in the custody of the 
marshal of this court until the same be paid, and until he purae him
self of his contempt by dismissing ot· causing to be dismissed said suit 
last herein mentioned." 

The present proceetling was commenced by an original application 
by Young to this court for a writ of habeas corpus. The petitione1·, in 
his application, proceeds upon the ground that he is held in custody 
in violation of tile Constitution of the United States. The p"titiou 
set out all the steps taken in the suit in the Feder·al court, alleging 
among other things: "That yom· petitioner·s office as attorney-general 
of the State of Minnesota is established and provided fot· by the con
stitution of said State, section 1 of Article V thereof providing as 
follows, to wit: 'The executive department shall consist of a gove1·nor, 
lleutenant-_governor, secretary of state, auditor, treasurer, and attorney
general, who shall be chosen by the electors of the State.' That 
nelthet· by statute nor othenviRe is your petitioner charged with any 
special duty of a ministel"ial character· -in the doing or not doing of 
which said complainants in the said bill of complaint ot· the said 
Northern Pacific Hailway Company had any legal right, and that '"hat
ever duties your petitioner hs.rt or has with respect to tbe several mat
ters complained of in the said bill of complaint, are of an executive 
and discretionary nature. That in no case could your petitioner. even 
though it was his intention o to do. which it was not, depr·ive the said 
complainants or the said Northern Pacific Railway Company, or either 
of them, of any property, no1· could he trespass upon theit· rights in 
any particular, and that all he could do as attorneu-rteneral as afore
said and all that it was his duty to do in that capacity, and all that 
be intended to do or would do, totL8 to com1nence formal judicial pro
ceedings in tlle approp1·iate co"rt of .Minnesota against the said N01-th
crn Paci(lc Railu: a1] Company, its officers, agents, an(l emplouees, to 
compel the said company, its ag·ents and ser·vants, to adopt and put in 
fo1·ce the schedule of freight rates, tariffs, and charges prescribed by 
said chapter 2:{2. laws 1!)07, of the State of Minnesota." He renewed 
the objection that the suit instituted by 11erkins and Shepard, in so far 
as the same is against him, was a suit against the State to prevent his 
~ommencing the proposed action in the name of the State, and was in 

restraint of the State itself, "and that the said suit is one against the 
said State in violation of the eleventh amendment to the Constitution 
of the United States, and that therefore the same is and was, so far 
as your petitioner is concerned, beyond the jurisdiction of the said 
circuit court," etc. 

This statement will sufficiently indicate the nature of the question 
to be now examined upon its merits. 

Let it be observed th~.t the sttit instituted by Perkins and Shepard 
in the circuit court of tte "Gnited States was, as to the defendant, 
Young, one against him as, and only because he was attorney-general 
of linnesota. No relief was sought against him individually but only 
in his capacity as attorney-general. And the manifest, indeed the 
avowed and admitted, object of seeking such reli~f was to tie the 
hands of the State so that it could not in any mannet• or by any mode 
of proceeding, in its 01cn courts, test the validity of the statutes and 
orders in question. It would therefore seem clear that within the 
true meaning of the elel"enth amendment the suit brought" in the Fed
et·al court was one, in legal effect, against the State-as much so as 
if the State had been formally named on the record as a party-and 
therefore it was a suit to which, under the amendment, so far as the 
State or its attorney-general ,,.as concerned, the judicial power of the 

nited States did not and could not extend. If this proposition be 
sound, it will follow-indeed, it is conceded that if, so far as relief is 
sought against the attorney-general of Minnesota, this be a suit against 
the State-then the order of the Federal court enjoining that ofljcer 
ft·om taking any action, suit, step, or proceeding to compel the railway 
company to obey the Minnesota statute was beyond the juri diction of 
that court and \Yhol!y void; in which case that officet· was at liberty • 
to proceed in the di charge of his official duties as defined by the laws 
of the State, and the order adjudging him to be in contempt for bring
ing the mandflmus proceedings in the State court was a nullity. 

The fact that the Federal circuit court had, prior to the institution 
of the mandamus suit in the State court, preliminarily (but not 
finally) held the statutes of Minnesota and the orders of its railroad 
and warehou!';e commi sion in question to be in violation of the Con
stitution of the United States, was no reason why that court should 
have laid violent hands upon the attorney-general of Minnesota and 
by its orders have deprived the State of the services of its constitu
tional law officer in its own courts. Yet that is what was done by 
the Federal circuit court ; for the intangible thing called a State. 
however extensive its powers. can never appear or be represented 
or known in any court in a litigated case except by and through its 
officers. When, therefore, the Federal court forbade the defendant, 
Young, as attorney-general of Minnesota, from taking any action, 
suit, step, or proceeding whatcvet· looking to the enforcement of the 
statutes in question, it said in effect to the State of Minnesota: "It 
is true that the powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the 
States, respectively. or to its people, and it is true that under the Con
stitution the judicial power of the United States does not extend to 
any suit brought against a State by a citizen of another State or by 
a citizen or subject of a foreign state, yet the Federal court adjudges 
that vou, the State, although a sovereign for many important govem
mental purposes, shall not appear in your own courts, by your law 
officers, with the view of enforcing. or even for determining the 
validity of, the State enactments which the Federal court has, upon a 
preliminary hearing, declared to be in violation of the Constitution of 
the United States.'' 

This principle, if firmly established, would work a radical change 
in our governmental system. It would inaugurate a new era in the 
American judicial sy tern and in the relations of the National and 
State governments. It would enable the subordinate Federal com·ts 
to supervise and control the official action of the States as if they 
,vere " dependencies " or provinces. It would place the States of the 
Union in a condition of inferiority never dreamed of when the Con
stitution was adopted or when the eleventh amendment was made a 
part of the supreme law of the land. I can not suppose that the 
great men who framed the Constitution ever thought the time would 
come when a subordinate Federal court, having no power to compel 
a State, in its corpot·ate capacity, to appear before it as a liti .,.ant, 
would yet assume to deprive a State of the r{ght to be represented in 
its own courts by its regular law officer·. 'l'hat is what the court 
l•elow did as i:o Minnesota, when it adjudged that the appearance of 
the defendant, Young, in the State court, as the attorney-general of 
Mione ota representing his State as its chief law officer, was a con
tempt of the authority of the Federal court, punishable by fine and 
impt·isonment. Too little consequence has been attached to the fact 
that the courts of the States are under an obligation equally strong 
with that resting upon the courts of the Union to respect and enforce 
the provisions of the Fedet·al Constitution as the supreme law of the 
land and to guard rights secured or guar·anteed by that instrument. 
"'e must assume-a decent respect for the States require us to as
sume-that the State courts will enforce every right secured by the 
Constitution. If they fail to do so, the party complaining has a clear 
remedy for· the protection of his rights; for he can come by writ of 
error, in an ot·del"ly, judicial way from the highest court of the State 
to this tribunal for redr·ess in respect of every right granted ot· se
cured by that instr·ument and denied by tbe State court. The State 
cour·ts, it should be remembered, have jurisdiction concurrent with the 
courts of the United States of all suits of a civil nature, at common 
law or equity, involving a prescribed amount, arising under the Consti
tution or laws of the United States. ( 25 tat., 434.) And this court 
has said: "A State court of original jurisdiction. having the parties 
before it, may, consistently with existing I:t'ederal legislation determine 
cases at law or in equity arising under· the Constitution or Jaws of the 
United States ot· involving rights dependent upon such Constitution or 
laws. Upon the State comts, equally with the courts of the Union 
restc; the obligation to guard, enforce, and protect every right granted 
or secured by the Constitution of the united States and the laws made 
iu pm·suance thereof, whenever those rights are involved in any suit 
or proceeding befor·e them; for the judge of the State courts are 
requh·ed to take an oath to support that Constitution, and they are 
hound by it, and the laws of the Un ited States made in pur·suance 
thereof, and all treaties made under· their· autho1·ity, as the supreme 
law of the land, 'anything in the con. titution or laws of any State 
to the contrary notwithstanding.' If they fall therein, and withhold 
ot• deny rights. p1·ivileg-es. or immunities secm·ed by the Constitution 
and laws of the United States. the party a _g:grieved may bring the 
case from the highest court of the tate in whicb tbc question could. 
be decided to this court for final and conclusive detet·mination.'' (nobb 
''-"· Connolly, 111 . S .. G24, G37.) So that an order of the Federal 
cmu·t preventing the State from havin~ tbe services of its attot·ney
general in one of its own courts, except at the risk of his being t!necl 
and arrested, can not be justified upon the ground that the question 
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o~ cor.Rtitutlonal ln.w lnvolvecl in the enfot'<'Pment of t.be statute in 
CJ ue!':t!on w:.:s 1Jey0ncl the competcnry of a Klu tc cotut to consider· nncl 
Llctc·rrPlne, I•t·imllrlly, a· lJetwcen the parties Lefor·e it In a suit br·ought 
by the ~t:J.tc !tsl'lf. 

At tht• arznmcnt !'>f this Ca!'le counsel for the rnilway company in
s! tl'u thnt the l>ronslon of tll<' net in question ·were so clrnstic thnt 
they could be. cnforcctl Ly the ~tn.tc in lt:> own court~ \Vith . ucb per
si..tl'IH'Y an.fl m such n mnuncr as. in a Yery bri<'f period, to haye the 
r:ulwuy otlt,'cr,; HIH.l ngents all in jail. the IJn.lness of the company 
itt• tm.\ Pel and !t 1n:oJ1':'rty con~ls.catc<l lly ll<'a\·y und £;UCC<' slve p I1nl
tie , L> •fore n 1rnal JU!ltcinl dect~·Hon as to the con titationnliLy of the 
net .could be ol>tulned. I infer from some lnn~n:t.~e in tht• cour·t's 
oplnton that the. e npprclwnsion. are sllarc1l hy ts nw of my brethren. 
• nd thls supposed 1lnnget· to ti.JP ra!h·ay company and its ~hn.t·ellold
ers sc~'ms to have llccn the lmsl of tile action or t11c Fed(•rnl circuit 
eo~rt when,, by its orcler dir cted agninflt the attornPy-general of 
Mmm•sota, It prnrtlcally I'XelndNl t.he ~tate from its O\\'Il <:ourts in 
rcspN·t ut the i!;~U~s here invoiYerl. Hut really 110 such qtwstion ns to 
the ,'tnte stntute JS here InYolved or need be now couslr1ercd · for it 
can not. possibly arise on the hearing of the presrnt applica'tion of 
that olhcer for dl charge on ha!Jc:1s corpns. The on I v question now 
hefore thl court Is whether the suit by I crklns ancl 'shepard in the 
Federal court was not, upon its face, a.~ to the relief fJU(]ht aoainllt 
the: aftm"TTeJJ-{lcncral of Minnclfota, a. .nit ag-ain. t the State. l-Hntecl 
tn another fo~m, tl.1e CJHestio? .i.· wt1eth~r that court may, 7J!J opera till{} 
tlpon that of1iccr til Ills ofl1cwl napa 1f11J by means o1' fine :mel im
prisonment, prevent the State from being rPpresented hy its law otncer 
in one of its own courts? H the Fcckrnl court coultl not thus put 
muD:ncles upon 11le l:itnte EO as to prevent it fro::n L>cin<; reprNH'nted 
!Jy Jts nttornry-gcnrrnl In its own court and from having the ~tate 
court pass upon the Ynlldity of the State enactment in que~;tion in the 
l'crldns-~hcpard suit, U1at Is un end to this h1:1hcas corpns pt·ocecuins, 
nnd the uttorney-gmlcl't\1 of Minnesota should l>e dL.o;(;llargccl L>y order 
of thl~:~ court from custody. 

It i to be ob ·r.rved thnt when the State wns in effect prolllblted 
hy tlJC order of tllC FNleral court from ::t)lpearing in Its own conrt.> 
1 here wa. no danger. absolutely none whatevet·. from nnytlling that 
t.lu~ attomcy-gencral hn<l ever done or propo. cd to do, that the prop
erty ol' the railwny company would be conli c:ntc<l and its ollie rs nnd 
~cntJ; imprisoned, beyond "the power of thnt company to stay any 

wrong done uy brln{Jiii!J to this court, itl 1'C[Jitlar orllcr. any f!nal jl:tlJi
meat of the >;:;Late court, in the mandamu RuitJ which mny lrat·e bcrlt 
in dcl'u.fJallon of a J'cclcral 1·ight. When tue attorney-g-eneral insti
tuted the mandamus procr din~ in the State court again t the rail
way company, thl're wus in force, it must uot lle for;;ottcn, au or!ler 
of injunction by tlle Federal court which prC'vente!l that company from 
oheyin"' tbc • tate law. '!'here was con e<JtH'nlly no <lanqec fl·om that 
t1ircctiun. Beside~. the mandamus proceeding ,\·ns not in tJ tnteu for 
the recovery of nn.v or the penalties pre. crihf'tJ h.Y the Ht:1te law. and 
therefor no juu"'ment in that case could opcr~1te directly upon the 
prop~>rty of the r·nllwny company or upon the pcrsonH of ils oflicl~l'H 
or u::;ents. 'l'he nttorney-J::cnernl In his rN.;ponse to the rule agaim:t 
bim assured the Federul court tllnt be diu not contemplate any pro
cee<lin;; whatever nJ;"ninst the railway compnny exc<'pt the one in mnn
dum 111. 'uppose tllC ruanclamu -cnse llad hccn ilnally decided i!l the 
State court, the wny wns open for t.lle railway comp:1ny to tH'I'. rrve 
• ny queHtlnn it mn!lP as to its rig-hts under the Constitution, and. in 
the ev nt. of a. <lt'<'l ion ao Pr. I' to 1t in that cmn·t, at once to ca1Tv the 
case to the lll~hcst court of l\Iinne ota nnd thence I.J.v a writ of 'error 
brln .~ it to this court. Thnt conrse would buYe scn·eu to <lctermin 
eYer.v question of con. tllutlonal law ro.i:::ed by the suit in the Fedrral 
court in an orderly wny without trumplin~ upon the titnte. anu with
out Interfering-, in the lDl':tntlrue, with the oprrntion of the railway 
propc•rty in the nccnston.ecl way. ln!'ltl::td ot adopting thnt course -·::~o 
wnnHel'ti.V consistPnt with the di:;nity nnd authority of both tbe Fed
eral n:1d State :lu<lldal trihnnals-the Federal court pr~cticnlly clO!-~Pd 
the RIJlte courts n.r;nim:t tltf' State itself when it d.lnc.lgcd that tlle 
nttonJt':,·-,;l'neral. ·Ithlll~t rc~nrd to the wislJE•s of the goYcrnor of Mln
ne:>ota. nod without t•cfcrt"nce to lti datil's ns pre. crih r1 L>y the laws 
of that ::)tntc, should stnnd in the custody of the mar. hal, unless he 
1.11 mi ·.·rd the mandnmn11 snit. J! tuc Federal conrl could thus pro
lllbit till' law ollicer of the State from reprc!-'Pntin~; it in n snit broug-ht 
in tbe l'tnte court, •hy might not the !Jill in th Ferlrral court be so 
nmcndc<.l thnt that court could reach all the dl:tr!ct attorneys in l\Iiu
nc nta and f.orbld t}J('m from brin!!'in~ to the attl'n tion of g-rand juries 
nnd tlle • tnte court \"lolatlon:; of Llic .'tate act hy the railway com
pany? And if a ,::nwd jury wa · about to iDC'JUire Into the n.cts or the 
r.uilwny company in r ·.pect of tllc matter ot it:-. rate., w!Jy may not 
1.11c l'rdcrnl court, prncct•diu"' upon tllc sam<' ~t·otm<l un which it hall 
1novcrl :tgninst the atto:'llcy-grnt'l·n.J, enjoin tlll' fln<lin~ or returnin~ of 
inclictlDPDts n~ainst till' rn!lwn.v company? If an inclictmeut wa re
turned n;nln~L tlle rn!lwuy compnuy, and was allout to L>e tried by a 
petit jnr)·. wlry conld not th~ 1-'t•Ctt!ral com·~. upon the principle,; uow 
n!ln•Hmcell, forbid the jury to pt·orel'd agam ·t the rnllway company, 
nnd. If it did, punlslJ every petit juryman a,; for contcm11t of court'/ 
Jndcrd. wlly may it not lay its hands 1m tbe governor of the State and 
forL>ir1 hi::~ from o.ppealin~ 1o the <.'Ourt or Mlnnl'Hotn In the name of 
111e , tnt<' tn trst the vnlldity of the net in que tion? .\nd wlly may 
not tbf' Ft•(lf'ral court lay it hnnds even upon the judrre of the , tate 
court tt :-clf whenever it proceeds ncaln::;t the rall\vay company under 
thP .'tntr• lnw: 

The uhject-matter of t11e ~ C'JUef!tions hnve e>lclently been considered 
ov 1hi conrt. and the stnrtlin~ con::.cquenres thnt would l'C'. ult from nn nlfil'n'l\tfYe nnliiWCl' to thf'lll lJaye not lWPn overlooked; for·, in itl:l 
opi!ll<'n. I fincl th<'se ob. er'Vatlons: " It iR propC'l' to nrl11 that the rl.!!llt 
to l'l'.fuln nn indivlc1nri1, cYen though a ~tnt<' official, from commencing 
,;uits ur:clcr circum. tnme> already stated, uoes uot include the power 
to r<•:;tl'afn n com·t from nctln~ in auy case l>rou;;ht hl!forc it, either of n. 
<'iYil nr eriminal nat.ut·o., nm· doc it lnchHle power to prevent nny 
inv~t I !'!1tion or a•·tion hy n ~r·auu jury. The Ia tter body Is l'ar·t of 
tlte nml'hitH'r:V of a crlmina.l <·om·i, and Qn injunction agnin t a Htnte 
cour·t wmllcl lte a yinllition of thf' tolio1c Rcllt'IIIC of our Uot:cl'lnltcllt. 
If on ]njundlon np;:rln~<t nn lndlvlc1nnl i <li~oheyeu. :mel he commences 
Ill'' cc c'llu;!'R ltf'fOl'e n gr·uncl jur:v or· in a c·o\P't, ~ncb t11. ohcc1ience is 
JlCl' nnnl only. nml the <·ourt or jnrr can JH'< C'PNl withont incul'l'ing nny 
penalty on 1hnt ucconnt. The dlfi'C'rem•e lwtwt>cn the ]lOwer to enjoin 
1111 lnr!i\·iclllnl from dnin.t; CNtl\111 thin.!!,; nncl tllt' JlOWN to Pnjoin COUl'tS 
from pruc l'llln~ in tl!elr cwn wny to l' l'ciPI' :hr•i ·diction is plain, and 
no powpr· to do the ln1tl'l' I'X1:tR bcr.an. c of n pn"'"'' to do the form1•r." 
1! nn ort!C'l' nf tlt F ,.t'r·al rom't fot'hi1ld 1 u~ n .'tutl' cuurt or· its g-rand 
jm·:v fr·t.m flttPrnptlDl! to enforce n Stnte <' Jnctml'nf. wonh1 be "a viola
tion of the whole F>l.'heme or nm· <;m.-ern•ncnt." it i1:1 diJJicult to pereelv 
wily t\11 order of tbnt com·t. for!Jilluln~ · t.hc chief lnw officer and all the 
dh;trlct uttorners of a !-Hate to r 'pre.:eut it in the courts in a partie-

nlar ca!e· l\D(l prn~tlenlly, in thnt wny, clo!'ling tbe doorA of the State 
court a,nlnst tl.re l:llnte, would not al~o he incotL'iRtPnt with the whule 
scheme oi' our lioverumcnt, and therefore beyond tllc power of the court 
to m:11u~. 

\\'l!~·the_r the Minne!':otn ~tntntE>l! nr·e or are not >iolative of tbe Con
stltt.:!!on 1s not. as nlrea!ly su~gested, a quc!';tion in this hal cat> rorpus 
protL etling-. I do not, thPr,.l'orC', stop to consider wl!Nll!'r thosl' st:1 tntcs 
urc repug·na.nt to the Constitution upon tile g-ronud tllut hv their 'uece ·
snry operatw.n, T'."llen cnrorccd, they will Jll'c\-cnt the rail\\·n • compuuy 
f.r.om <:O!ltestm::: thP!r Y:>lfdity, Ol' upon tlw g-rouncl t Ll:tt thf'.V nre con
tisc~tor.~ ~nd therefore Ohnoxlnns to tlte requir·emPnt of clnc "proce's of 
~~~ · "lule the argument nt the lmr in snppo1·t Gf e:tch or the e propo
srtwns wa confes.·euly. or great fm·cc and penmaslyeness, those )>oints 
r;teNl no~ be now e ·nmmc•l. I expr·ess no opinion nlJout the:n. TI.eit• 
s~mndness mny .. howevet·, he conceder! fot· tbc purpo · . of tills eli ·c;1s
st~n. lt~d~·~d, It m:>y he a ·summl for the pur ·po. es of tlll:i eli cu.·sio.n 
th.tt the. e Htate ena~tments ::tl'(' lmrsll nnd iutf'wpcmte, mo~l, lu . orne of 
th.ci.t· features, l_nvnltd. llnt those CJil<'Stior.s :uc wholly apnr·t from the 
p~e. ent I)rocee!mg-. If we now· com;idct· them. we mu)o;t go ont nf our 
'\ny in order to do so. ""e have no evi<1ence in thi,; IJl'Ol't•cdin"' as to 
the eft'cct whic~ the statute~. If enforced. would lluve upon tile >nlue 
either of th,e_ ratlw~y provert:v o1· of tlll' honds or stocks or the rnilwnr 
company. I he question or their Yal!dit. hns not IJI'r'n 1lnallv decicleil 
by .the c!rcult ~ol!rt, nn~ ~ve have not !Jefore us even the e\·i<lence upnu 
whrcl~ it prel:mmury lDJunct!on wns ha cd. The cs!\cntlnl :mrl only 
que. tron now L>cfore ~ts or that ueecl he decided ic. wherhcr an orrler hy 
the FC'dera.l conrt wh1ch pre.,·ent~ the State from l.Jcin:; r 'Jn·esen !t•u in its 
own court!'l, lJy Its chief law olllcer, t\pon un issue iuYoi\·Jng the con
stitutional v:tliillty .of. certain Htate <'llllC'tments, tloe not mal{e a nit 
ag-ainst tile St:1te w1thm the meauln:; of the rh'\·enth nmemlmPnt. If It 
b a suit ~f that kind, then, it is concNle<l, t11e eit·cu!t eotu·t waR ·with
out jm·lsdr<'tion to fine and impri on the )lr.titioncr nn1l lle must be dls
chargt•d, what,ever our views mny l.Je as to the valluity of those .'tate 
Pnnctments. l'bis must nece~snrily !Je so unll'ss tlle :unen!lment llu:> 
les foi·cp :mel a mo1·e rC'strlctctl meaning now th:t n it hael n t tlle time 
or its adoption. ancl unles~ a suit a:;ainst the attorneY-geneml or a 
State, in his official capacity, is not one ng-ainst a ~tate under the 
ciPventh amendment when its dcterm!nntion d<'t ends upon n qui' lion of 
consllt~ltionnl power or ri"'ht under the four·teenth amendment. In 
that new I can not concur. In my opinion, the eleventh nmenc.lmen t 
ha not lleen mocHfiecl In the sli~lrtest de~t·ee as to its scope or me:l.llin~ 
by !he fonrteenth amendment, and a snit which, in its I'~. cncP, is one 
n~nrnst the Rtn.te remains one•of that charactf'r· and l forhid!.lcu evPn 
wbPn brong-ht to strike down :t State statute n.llrg-ecl to he in violnti<;n 
nf thnt clau. c of tbl' fourteenth amendment forhiddlng the deprivation 
hy a State, o.l life, liberty, or propert.v without 1luc tH'OCcss of In\~. If 
n sui~ he <'on;mcnced in a. State conrt, and involves a rig-ht ecnred hy 
the J· cderal Const.itntion. the 'vay i~ open under our lncomJ1<Hal,le jn
dicinl r,rstcm .to protect that rh;ht, 11r ·t, lly the judgment of t.lle ~tate 
conrt. null. ultunately by tile jud~ment of this court, upon writ of error. 
Dnt such rl~ht cnn not he protected by me~ns of n. Rnit willcb, nt the 
outsPt, is directly or in le~nl ctr<'ct one agninst the Stnte whose action 
is nllegetl to be illeg-al. 'l'hnt mode or redress Is nlJsolntely forbillden 
hy the eleventh amendment nn<l cnn not he made legnl lly mm·e con~ 
f'truction ot· by nny consi!IC'r::ttlon or the con equencr- that may follow 
from tl:e operation of the statute. I':Hlit's can not, in anv casC', olJtnin 
redr·c. s !Jy a suit against tlla Slate. Such hns been the u'niform rullnrr 
in t!.Jis court, nnr1 it is mo. t unfortunate thnt it I now tlcclnred to 1,;; 
competent for a I'edl'ral circnit court, l.Jy cxertin;.:: Its authority over· th 
chief Jaw oflicer oC the State, wltlJOut 'the con ·ent of the ::-;tutc to ex
clurle the State, in its so>erf'l~n cnpncity, from Its own courtR when 
cecking to have the ruling of those courts as to lt. powen.; llncler its 
own ntnt\1tes. Surely the ri~ht of a State to invoke the jurisdiction of 
its own courts is not less than thf' right or inc11viunuiA to imoke tlte 
juri diction ot n Fe<lC'ral <'om·t. The nresP.rvatlon of the <ll!:;nit:r nnll 
r.overel~::nt:r of the tntes, within the limits of thcit· con. titutionul Jl(m·er:-;, 
is of the last imnortance ~tnu vlt:tl to the )>rescn·,·ation ol' our :yRl<'m 
of ~ovcrnrnent. The courts shoul<.l not !H't'mit themselves to lJe th'i'l'ell 
by tile bardf'hip!!, real ot· suppo t' l, of parlic11Iar cr.se to nccomplisb ,. -
sillt14, even if they be jn.t rc•sult , in a. mode forbidden l>v the fund 1-
mentnl In. . Tile country should nev~'r l>c nllo" eel to tblnk thnt the 
Con titutlon can, in any cni'c, be evndeu ot· amended by mere judiciul 
Inteqll'clntlon, o1· tbnt its llellests may l>e nullified by an ingenious cou
strnction of its provisions. 

Tile importance of the que. tlon uncler con !deration is n sufficient 
ju tillcation for such a relerence to the nuthnrities ns will in!liut\e 
the pt· cise ;rounds on which this cl?urt ha.s oftentlmc prot""'~ect 
when determmin~ what Is and what 1s not n suit n~:tin ·t n Htate 
within the me:1.nin;:;- of the elc.-enth nmeD!1ment. All the ca.sc · n~r •e 
in <leclariug- the incapacity of a b'edeml court to c ·ercisc juri~r1iction 
over· a l'it:1te as a party. But nssaults upon the elevcntll amcnur.wnt 
haye oflN!c .. t bern mnde ln cases in which the Pffort has lx'en, with
out muldng t.he State n formal party, to control the nets of its oHicer 
:mrl ag-Pnts, hy sucll ordcr::i <.lil'ecteJ to them n~ will aCI'Ompli. 11 In• 
imlir·cction the same re ·ults that could llc accomplishl'd hv n !':Ult 
clirccll:v n~ainst the ~Hate 1! "U<'h n. snit were po silJie. It wlil ue well 
to look nt some of the principal adjudg-ed cnses. 

The r:;enet·nl que.~t!nn was e.·amlnf'tl in CunninJ::hnm t'. :hlncon and 
Drunswick Hailrond Comp:my (lOG U . • ., 44G-4;Jl). where the cout·t 
said thn t It was conceded in nil the cn1<cs. and "mny ' nt'cept••fl ns u 
point of dPpnrture unqucHtionccl , that neither n ~tnte nor tlle l'nitecl 
Rtates can lle sue!l as defendant In any cour·t in this country withont 
their consent, except in tile limited clnss of cnscs In whieh a ..:tute 
may be made a party in the Supreme Conrt of the Unitl•rl States by 
virtue of the orig-inal juri diction. confcrre!.l on this court hv the Con
stitution." Tile court bns not In any cnsc depnl'tccl from this cnust i
t.utional principle. In l'ennoyer v. IcConn:wghy ( J.IO . R .. 1 U) 
it said that "this immunity of u Htate from nlt i' nhsolute 'nnd 
unC)ualiTil'<l, and. the constitutional provision S{'Cnring it t. not to !Je 
so con~tl'lle<l ns to place th .: tate within tllc reach or the procc s of 
t.he court. Accordingly it ls ec/unlly well :<"ttled thnt a suil a~ain::;t 
the omcct·s of n state to compc them to do the acts which con:ot itute 
n performnncc l>y it of its contracts is, in cJl'ect. n suit wrniu t the 
,•tate it ·elf." Jn Cunningham 11. 1\laton nnu Dt'llllHWick"' Unllrond 
'omp:.mv, jnst cited, the distinction '"ns drawn between :t • nit in 

which the .'tate is the real p:.uty in Interest. alllloul.!'h not technically 
a. party oa the rrcorr1. and one ln wllicll "an individual Is sue<l in 
tort for son~c net bjuriou to another in 1'<'gartl to per on Cl1' property, 
to whh:h hts defense Is that he lws nctcll under the or lers of tlle 
g-overnnH'nt." in whiell In t caFe, the conrt ob erved, the defendant 
•· is not f'U<'d as, or bcrausc 11 • i.!f, the ollicer of t11e g-overnment. but 
ns an individnal. and the coul't is not OllRted of jnrlsdlctlon hecanse 
he asserts authority as such officer." Let it not be for6otten that the 



4856 CONGRESS! OX .._\_L RECORD-SENATE. APRIL 17, 

defendant Young- was sued not as a.n individual or because he had 
any pet· ·onal interest in these matters, but as, an<l solcl11 because lie i.~. 
an ollie l' of the ~tate charged with the performance of certn.in pul>llc 
duU:!S. 

In Hagood v. Routhern (117 U. S., 52, G7, 08), which involved the 
v:tlidity of certain scrip alleged to have heen is u<'d by the State or 
South Carolina, it appe:tt'<'d that the State having denied its obliga
tion to pny, the plaintiff soug-bt relief by simply suing certain Htate 
o~cers, ~s , uch, without making the State u formal p:u·ty. The co~n· t 
s:ucl: "'lhese f'uits ut·e nccmately descrille<l as uills for the spN·ttic 
performance of n contmd hetwt~en the complainants and the ~Hate 
of 'onth Cnrollna, who are the only parties to it. llut to these bills 
tt.e State is not in name made a party defendant, thon~h leave is 
given to it to l1ecome such if it chooses; and, except with that consent, 
it coul<l not be broug-ht uefore the court and made to uppeat· and 
defend. And yet it is the uctu:Jl party to the alleged contract the 
performance of which il:l decrecu, the one required to pPL·iorm the 
decree, and the only p:trty by whom it can be performed. 'l'houp;h 
not nominally n party to the record, it Is the real und only party in 
intere::;t, the nominal def(•ndants J1eing the officers and agents of the 
State, ha.vin"' no personal Interest in the subject-matt<'r of the snit 
and defending only a.'l rcprcscntin{l the 1 tatf'. Ancl the thin.~s re
quired by the decrees to I.Je done and pel'formcd by them are tlJe >cry 
thing which, when done and performed, constitute a. performance 
of tbe alleg-ed contmct hy tbe f:tnte. The Stnte is not only the real 
party to the controversy, but the real party ·against which relief is 
sought hy the snit, anu the suit is, therefore, sul.Jstuntinlly witllin the 
prohibition of the eleventh amendment to the Constitution of the 
United States, which declares that 'the judicial power of the United 
Stutes shall not be construed to extend to any suit in law or equity 
commenced or 11rosecuted ngninst one of the ·ulted States l1y cili
zens of another State or by citizens or subjectR of any foreign State.' " 
A.ealn: " If this en e is not within the class of tho~e forbidden by the 
constitutional g-uaranty to the States of Immunity from suits in Fed
eral tt·ibnnals, it is di!licult to conceive the fmme of one which wonld 
be. If the Slate is named as a defendant, it can only be reached 
elthrr by mesne or final process throu"'h itf'l officers nncl u~ent~. and 
a judgment against it could neither be olJta.ined nor enforced, xcept 
as the public conrluct and government of the ideal political uody 
callell a State could be reached nnd a.trectcd through its official repre
sentatives. A judg-ment u~ainst these lattrr, in their official and 
representative capacity, commanding them to perform o!lichtl func
tions on behalf of the Htate according to the dtctute~ and decrees of 
the court, is, If anythln~ can ue, a Judicial proceediop; against thP. 
Stnte itself. If not, it may well be asked, What would constitute 
such a proceeding'! In the present cases the decrees wet·e not ouly 
ngalnst the defendants ill tltcir official ca[JaCitJJ, but, tlJat there might 
be no mistake nR to the nature a111l extent of the duty to l>e perforllll'u, 
also against their suece ~ot·s in office.'' Is it to be said that an order 
requiring the attorne:v-general of a State to perform certain official 
functions on behalf o~ the State is a suit aga.lnst the State, while an 
order· forbiddlnp; him, a atton!ClJ·!lCIIcral, not to perform au oflicial 
function on behalf of the State is not a suit against the State~ 

The leading case upon the general subject, and one very similar in 
many importnnt pnrticulnrs to the present one, is In re Ayers. (1:!3 
U. S .. 44!3, 4!Hi, 407. GO:i.) The facts in that case were briefl.v tl1ese: 
The leg-islature of Yirginia, in 18 ' 7, passed nn act which holtlrn; of 
sundry bonds and tax-rceeivuble coupon or that Commonw<'alth alle~ed 
to l>e in violation of their rights under the Constitution of the rnited 
~tates. 'l'hrv instituted n suit in equity in the circuit court or the 
t ;nited Stntes against the nttorney-~cneral and auultor of Vir~inia, 
nn<l against the treasurers and Commonwealth attorneys of counties, 
cities, · und towns in Virginia, the relief asked being u decree enjoining 
and restraining the saicl Hlate officers, and each of them. from bring-Ing 
or commencin~ any suit provided for by the above act of 1887, or from 
doing anythin~-: to put thnt act into operation. The C'lrcuit court en
tered an order enjoining- the attorney-general of Virginia and eucll and 

·all the "tate o!Ilcers named "from uringing or commencing- any snit 
against any per. on who has tendered the Stnte of Virginia. tax-receiv
ahle coupons In payment of tn.·ec; due to sa.l<l ~tnte, as pr·ovlded for and 
dirPctctl hy the act of the le~islature of Virg'inia, apvroved May 12, 
loS'i.'' ~uhsrqncntly the circuit court of the United States was in
formPd tllat tbt' attoruey-:n-'neral of Yirginin had disolJeyed its order 
of in junction. 'l'het·eupon that ot11cer was ncled to show cause wh~· he 
Rhouicl not he fined ami imprisoned. lie rc. ponded to the rule, aclmit
tin"' that after I.Jeing s erved with the injunction he lind inslit.ntcu a 
:mil, in the State circuit court, tl({ainst the Baltimore and Ohio Railt·oa<l 
Company to reco>er tuxes due tile State, and allegin~ "that he insti
tuted t lw sa ill ~uit been use he was the1·eunto r~>quired hy the net of the 
genrrul nssemuly of Vir~inin aforesaid, anll becau e he heliev-erl this 
l'ourt had no juri,;diction wlwtevct· to award the injunction violated." 
He di~:~claimed anv intention to trent tlle court with di respect, and 
stnt0<1 that he llnd l!een nctuntcJ alone l>y the desire to have the law 
IH'operly adminlst('red. Ilc wns, nevcrthcl~>ss, ndjuu;;Pu guilty ot' con
tf'm1n, was required forthwith to dL;mi~s thP Anit he ha<l lH'oug!Jt, wus 
finetl ~;;oo for <·ontempt of court, and committ<Cl to tlla cuRtor7Jf of tile 
m 11 r.~ltal until the tine wn paiU. ami nntll he purged himself of his eon
tempt l.JIJ di-''llllfs ' iliff tile Bllit il• t11e State court. The attorncy-genern.l 
thrn api1lled dircct'lv to tlti:l court for a wrlt of bnbea!'l corpus, which 
\\":1~ gmnted, and upClll lH~ari~g be was l.'elPased lJy this. COnrt fr?m 
en. tolly. The order for ll1 R discharge rec1te(l that the Rutt in whtch 
the injunctions were gmnted wus •· in suu~tnnce and In law a. suit 
!l"'nin:;t the State of Vir~inla," nnd "within the prohibition of 1 he 
eleventh amendment to the Coustitulion;" that it was one "to which 
the jntlicial power of the 'Ff?iletl ~tates docs n,ot .extend;" thnt the 
circuit comt wn;; will10ut jurn;dlctinl) to entertnm 1t; that all its pro
cecdin;..:s in tlJe exercl:e of jurisult?tlon were null and void; that it hnu 
no nnthority r J10\'et· to adjudt!e the atfot'nr>y-gcneral in contempt, 
anrl that hi· imprisonment was without nutltorily of law. 

In the Ol>inion in the Ayers cas!' the court salu: "It follows. there
fore. lu the pre. ent ease, that the per on'l.l .net of the l1etltlont't·s 
"ou..,.h't to ue rcslrainetl by the order of tho cn·cuit court. reduced to 
111 "'J.tcre l.Jringill{] of (Ill artinlt ia tile name of and tor the Statr OfJUiust 
taJ.'Pavcrs who, alllt01lt:"h thl'y may han~ tcntlered tax-receiv-al,! cou
pon:,; are' ellar~ed as <lelitHtuents, can not be alleged ago in. t them as 
un l~ullvillual act in ·violation of any le;ml o 1· contract rl~hts or . uC'h 
taxpayers." Again: "Tho r 'lief ~ought is :l'~alnst the defendants, not 
in t!H'it· individual but in thci;· 7'CJirrscntafinJ copacit/1 as o/Tic<rs of 
the 'late at "'VirrJinia. The acts sought to ue restrained are the uring
ing of suits bv the ,'tate of Virginia in its O\Yn name and for its own 
u.e. If the ~tate hau be n made n. defendant to this bill by name, 
charged accorcllnl!' to the nllc~n tlonR it now contains-supJ10sing that 
such a suit could be maintained-it would have been subject to the 
j urlsdicilon of the court by process served upon its governo1: and 

attorney-general, according tO' the ~reeedC'nts tn snch case~. (~ ·ew 
.J ers~>y v. New York, G l'et~ 28-i . ..!8 , :.!!lO; Kenhtcky v. Dcnni.' on, 
:.!4: H ow., GU, !lG, 97; Rule u of 1 4. 10 U. ~ .. :H4.J If a decree 
could have been rendered enjoining the ~.;tale from ur·Jng-in~ snits n~ninst 
its taxpayers, it would have operated upon the State onl!l tltrough tlze 
ofilccr.~ 1cho IJy law 1r·c1·c n·quircll to 7"CJH'C8f'llt it in IJrinflillfl ~uch suit., 
1·L:, the pre.H;nt clrtcndcll!ts. it.'l attorney-general, aurl the COIIl1110il-
1CPu11h'!i attorneys for the sc1·cral cotllltie.~. Fot· a hrench of such au 
Injunction, tbe;;e oflic<'rs would he amenable to the court as prcceedin~ 
in contempt of its anthot·it;v, and would be liable to pnnishment thereof 
h.v atlacbment and irnp1·lsonment. The nature of the ca e, as sup
posed, iR identical with thnt of the case as actually presented in the 
l1ill, with the sin~le exception that the Rtnte is not named ars a de
fendant. How el:<e caa the • ·tate be fori.Jirlclcn by j~tdicial 11rocc.< to 
brill{! action.~ in. it.'/ name, except b,11 con.qtrainillfl the colulurt of it. 
officf'rs, it.9 atton1cys, and its agents 't Jl nrl if all srtch omr,.rs, at
turl!f'/l,q, an(l ar!cnts are 11ersona11u Mtl>jcctcd to tlte pror'< 'SS of tlw court, 
.~o ai:J to to1·bid thei,· acting in its ucltalf, how can it lie .~aitl that th6 
Ntutc i.t.~elf is not subjected to the jurisdiction of the court as an actual 
anrl l'eal dcfCI!Jlantf '' 

Further: "The very object anu purpose o! the elrvrnth amendment 
were to prevent the Indignity of subjecting a f)tatc to the coet·cive 
procc;;s of judicial trii.Junals at the inRlnnce or private partie~. It 
wns thou::ht to be nPllbet· becomiul'( nor conveni<'nt thnt the several 
Htnt<'s of the l:nion, invested with tllat lnn:;e rrsiduum of F:overei:mty 
which had not been delegated to the "Cnitcd I::Hates, should be ·um
mon<>cl as defendants to answer the complnintq or private person , 
whether citizens of other Slate· or aliens, or that tht! cour~e of their pub
lic policy and the administration or their puhlic atrah·s sl10uld lJe sul1ject 
to nnd controlleu by the mrmhers of judicial trii.Junuls without their 
consent ancl In favor of individual intere ·ts. To R<' ·ure the mani!e: t 
purposes of the constit.ntional exempt ion ~nnrantccd uy the eleventh 
amendment requires tilat it should be interpreted not literally and 
too narrowly, but fairly, and with such lJreadth and larg-eness ns 
effectually to accomplish the substance of its purpose. In this spirit 
it must be held to cover not only suits brought against a. State by 
name, hut those also again.~t its oqiccrs, agents, and t·cprcscntatit·cs 
1cltcTc tlle State, thourJh not ttamcrl as .~uch, is 1lC!:crt7zelcBs the onl11 
1·cnl 11m·tu arJainst tchich alone in tact tlte ,·elicf is asl~ccl, antl aaai11 t 
1cltich the jutlomcnt or drcrec effectively operate.~. Dut this is not 
intenued in any way to imping-e upon the principle which jus title· 
snits against individual defendants who. under color of the authoritv 
of unconstitutional legislation by' the State, are ~::nllty of pcnwnril 
tl'f'RJIUBS ClJ alltl t!TOII[/8, nor to forbid suits ag-ain t otlieers In their 
ofiirial capacity either to arre~t or cllrect their otnriai action by injunc
tion or mandamus, where such snits are anthoriz d hy law, anrl tho 
ac:t to bo done 01· omitted i.q 'fl!trcly 111ini,qtcrial, in the performance or 
omi~sion of which the plaintiff has a le~al lnterc. t." 

It is snid that tbe Ayers case is not nppllcnhlc here. because the 
or<lrr. made by the Federal circuit court had for their object to com
pf'l Yirginia to perform its con lmct wit.h bondholder:'l, which is not 
thb; ca c. nut · that difference between the Arrrs cu~e and this ca . e 
can not atrcct the principle involved. The proccerliu~ against the 
ntlorury-genernl of Virginia had for its object to compel, by indir c
tion, the pcrforma.nce of the contract which tllat ommonweulth 
wns alleged to have made wllh bondholders-~:mch performanc . on 
the llart of the Statr, to lJe etrecte<l by means of ortlcrs in a Fl'<leral 
rit·cult court directly controlling the ollicial action of that o!licer. 
The proceedin.~ in the Perkins-Shepard suit against the attorncy
p;cnern l of Minnesota I.J.ad for Its object, l>y means of order« in n Ft>d
ernl circuit court, directed to thnt officer, to cont1·ot the actlo11 nt tliat 
Slate in reference to the enforcement of certain Rtatutcs by juuieh\l 
proceedings commenced in lts own courts. 'l'he relief Rou~llt in ench 
cnse was to control the State br; controlling tlw conduct of it .~ l'IIO 
officer, against its 10ill. I can not conceive how the proccedln~ a~ain.- t 
the attorney-general of Virginia. could lle deemed a snit n~ainst that 
State, and yet the proceeding- again~t tllP attot·npy-g'rnernl of . Iin
nesota is not to be deemed a suit og'ainst :\Iinn(' ota, when the object 
nod ctl'ect of the latter proceeding- wus, beyond nil que. tion, to shut 
that Htate entirely ont of its own courts. and J1revPnt it tht·on .c-h It 
law officer from invoking their jurisdiction in a spPr!nl mutter of pul>
lic concern, involving otficial dnt:v-, nbont which the :->tate desirrd ~0 
know the views of its own judiciary. In my opinion the declsior .r.n 
tlu• .\.yers case determines this cnse for the petitioner. 

:\lure <lirectly in point, perllnp .. for thr petitlonu·, Youn!!, is ~bn 
cnse of Fitts r. l\tcGhce (172 U . .'., rilG, ::;~ , G:!D, G:10). That st~lt 
wns JJrougllt by the receivers of a railroad company ng"ainst the g'ov
ernor and a ttorney-~encral or Alabama. Its object was to pri'Y•~nt 
the enforcement of tllC provisions of an Alabama statute pre crihin~ 
tlw maximum rntes of toll to Le chn.rgetl on a certain lJridge nct·o s 
the Tcmne>'sec Itiver. The Rtntute imposed n prnal1y for each time 
thnt the o\vnerA, lessees, or operators of the hrill~e dcmnndct1 or 
l'N'Ch'l'd any highPr rate of toll thnn wns prcscrilH·d h~· it. 'l'he t~l'llt>! 
a sked was nn injunction prollil.Jitiug the governor null nttomey-g-cn
eral of the ~tate nnd all other persons from inz;;tilnl ing an;v proct'<'u
ing ng-ninst the complainant,_, or either of them, to enforce the statute. 
An injnncti•m. as prnyPd for, was granted. In the progress of the 
cau~e the solicitor of the district in which the case was penuing wns 
made n. det'Pn<lnnt nnd the injunction was ext<'nrlcd to him. Hv 
nmrnded plradin~s it was made to appear that the tolhmte keeper·~ 
at the pul>lic cro:sing of the JJrldge were indictNl for ~~ ollectlng' t•l ll. 
in Yiolatlon of the stnlutc. In the prog-ress of the enusc the plaintlfi 
clismissed the case as to the tate, and the cau e was di~conUnued n 
to tlH~ governor. Dut the case ' as heard upon the mot ion to dismls 
the bill upon the ground that the suit was one a!;ain t the Stu.te in 
violation of the Constitution of the United States. 

AflC'r btntin!!' the principles settled in the Ayers case and in other 
cat=:es this court snicl: "lf theRe pt·inciplcs br applh'cl in the prf'>:Cnt 
cn ,'e there is no escape from the concln~ion tllnt, nltltou~h th<' ~tate 
of Alallnmn was di mi:;~l'd aq n. narty defendant, thlc; snit agnin. t It~ 
officer!'{ is really one n~ninst tlw ~tate. A.q a Stato r·a11 act oalJJ by Us 
officers, an orllcr rcsiraiuing tllo ·c offircrH from lakin(! an]f st.cp<~, uu 
mcouR of judicial 11rocccrllnys, in execution of the statute of Feb'nl.lry 
!1, 1~!l:i, is o1w tl"ltich rc.~train8 tho State if.~clf, anll tho suit { consc
qur·ul/!f mJ much a[Jrtiust tho State as if tlln Slate 1rcrc lf(]]IICrl a a 
11111'1/J rlc{cnllant on tile rrcorr1. Ir the intlivi(lunl uef~lHlaniR only held 
llO!'ISl' ~'wion or .\'et·e allont to take posses. ion of, or to commit nny tt·e;;;. 
Jclls!-l llpvn. any vroperly !Jclon~in;; to or under the contl'Ol of the plniu
tltr:'!, in violation or the latt<.'l''l:l constitutional rl~hts, they coulll not 
n'slst the judicial lltilerminatlon, in a . uit a~ainst them. of the question 
of tile ri~ht: to such pos:cs,.,ion by simply as,;ertln;:t th!'lt tl1ey h·~~d fJl' 
were entitled to hold the prop<•rty in their capacity as o!l1rct·s o, tbe 
State. In the case supvosed, they would be compellec.l to mnk6 gcol} 
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the State's claim to the property, and could not shield themselves 
against suit because of their official character. (Tindal v. Wesley, 167 
U. S., 204, 222.) No such case is before us." Again, in the same case: 
"It is to be observed that neither the attorney-general of Alabama nor 
the solicitot· of the eleventh judicial circuit of the State appear to 
have been charged by law with any special duty in connection with the 
act of February 9, 189::i. In support of the contention that the present 
snit is not one against the State. reference was made by coum;el to 
several cases, among which werP Poindexter v. Greenhow (114 U. S., 
270), Allen 1:. Baltimore and Ohio Railroad (114 U. S., :U1), I'ennoyer 
v. ~IcConnaughy (140 U. S., 1), In re 'l'yler (14!> U.S., 164), ·Reagnn v . 
Farmers' Loan and Trust Company (154 U. S., 362, 388). Scott v. 
Donald (165 U. S., 58), and Smyth v . Ames (169 . S., 466). Upon 
examination it will be !ound that the defendants in each of those cases 
were officers of the tate, especially charged with the execution of a 
State enactment alleged to be unconstitutional, but under the authority 
of which, it was a\erred, they were committing or were about to com
mit some specific 1CI"OII!J or tr·espass to the injury of the plaintiff's 
rights. There is a wide difference between a suit against individuals, 
holding official positions under a State, to prevent them, under the 
s:mction of an unconstih1tional statute, from committing by some 
pol;;itive act a wrong or tre pass, and a suit against officers of a State 
merely to test tlle constitutionality of a State statute, in the enfo,·ce
ment of which those officers 1cill act only bl/ formal judicial pl·oceed
ings in the courts ot the State. In the present case, as we have said, 
neither of the Stat~ officers named held any special relation to the 
particular statute alleged to be unconstitutional. They were not ex
pressly directed to see its enforcement. If, because they wet·e law 
officers of the State, a case could be made for the purpose of testing 
the constitutionality of the statute, by an injunction suit brought 
against them, then the constitutionality of every act passed by the legis
lature could be tested by a suit against the governor and attorney
general, based upon the theory that the former as the executive of the 
State was, in a general sense, charged with the execution of all its 
Jaws, and the latter, as attorney-general, might represent the State in 
litigation involving the enforcement of its statutes. That would be a 
very convenient way for obtaining a speedy judicial determination of 
questions of constitutional law which may be rai ed by individuals, 
but it is a mode which can not be applied to the States of the "Gnion 
consistently with the fundamental principle that they can not, without 
their as ent, be brought into any court at the suit of private persons. 
If their officers commit acts of· trespass or wrong to the citizen, they 
may be individually proceeded against for such trespasses or wrong. 
Under t.be Yiew we take of the question, the citizen is not without 
cll'<>ctive remedy when proceeded against under a legislative enact
ment void for repugnancy to the supreme law of the land; for, what
e,-er the form of proceeding against him, be can make his defense 
UllOn the ground that the statute is unconstitutional and void. And 
that question can be ultimately brought to this court for final determi
nation." I am unable to distinguish that case, in principle, from the 
one now before us. The Fitts case is not overruled, but is, I fear, 
frittered away or put out of sight by unwarranted distinctions. 

Two cases in this court are much relied on to support the proposition 
that the Perkins-Shepard suit in the circuit court is not a suit against 
the State. I refer to Reagan v. Farmers' Loan and Trust Company 
(154 U. S., 362) and Smyth v. Ames (169 U. S., 466, 472). But each 
of those cases differs in material respects from the one instituted by 
Perkins and Shepard in the court below. In the Reagan case it ap
pears that the very act, under which the railroad commission pro
ceeded, authorized the railroad company, or any interested party, if 
dissatisfied with the action of the commission in e tablishing rates, to 
bring suit against that commission in any court, in a named county, 
with right to appeal to a higher court. This court when combating 
the suggestion that only the State court had jurisdiction to proceed 
against the commission, and give relief in respect of the rates it es
tablished, said : " It may be laid down as a general proposition that, 
whenever a citizen of a State can go into the courts of a State to de
fend his property against the illegal acts of its officers, a citizen of 
another State may invoke the jurisdiction of the Federal courts to 
maintain a like defense. A State can not tie up a citizen of another 
State, having property rights within its territory invaded by unauthor
ized acts of its own officers, to suits for redress in its own courts. 
Given a case where a suit can be maintained in the courts of the 
State to protect property rights, a citizen of another State may invoke 
the jurisdiction of the Federal courts. * * * It comes, therefore, 
within the very terms of the act. It can not be doubted that a State, 
lil;:e any other government, can waive exemption from suit." The dec
laration of the court in the Reagan case, that that suit was not, within 
the true meaning of the eleventh amendment, to be regarded as a suit 
against the State, must therefore be taken in connection with the dec
laration in the same case that the State having consented that the 
commission might be sued in one of its own courts, in respect of the 
rates established by the statute must be taken to have waived its 
immunity from suit in the circuit court of the United States sitting in 
Texas. In Smyth v. Ames, above cited, which was a suit in a circuit 
court of the nited States, involving the constitutional validity of cer
tain rntes establish~d for railroads in Nebraska, it appeared that the 
statute expressly authorized any railroad company claiming that the 
rates were unreasonable to bring an action against the State before 
the Supreme Court in the name of the railroad company or companies 
bringing the same. Thus the State of Nebraska waived its immunity 
from suit, and having authorized a suit a~ainst itself in one of its 
courts, in respect of the rates there in questwn, it could not, according 
to the decision in the Reagan case, deny its liability to like suit in a 
court of the United States. It is true that this court, in its opinion 
in Smyth v. Ames, did not lay any special stress on the fact that 
Nebraska, by the statute, agreed that it might be sued, but it took 
especial care in its extended statement of the case to bring out that 
fact. Its silence on that point is not extraordinary, in view of the 
fact, e.s appears from the opinion of this court, that the question 
whether that suit wa to be deemed one against the State was not dis
cussed at the bar by the Tebraska State board. We there quoted from 
the Reagan case these words: "Whenever a citizen of a State can go 
into the courts of a State to defend his property against the illegal acts 
of its officers, a citizen of another State may invoke the jurisdiction of 
the Federal courts to maintain a like defense. A State can not tie up 
a citizen of another State. having property rights within its territory 
invaded by unauthot·ized acts of its own officers, to suits for redress in 
its own courts." 'l'hat the Reagan and Smyth cases did not go as far 
as is now claimed for them is made clear by the later case of Fitts v. 
1\lcGhee, already referred to, in which the doctrines of In re Ayers were 
reaffirmed and applied. 

We may refer in this connection to Gunter v. Atlantic Coast Line 
(200 U. S., 273, 2!>1), in which case one of the points made was that 

the circuit court of the United States had no power to restrain the 
attorney-general of South Carolina and the counsel associated with 
him from prosecuting in the State courts actions authorized by the 
laws of the State, and hence that the court erred in awarding nn in
junction against said officers. This comt said : ·• Support for the 
proposition is rested upon the terms of the eleventh amendment and 
the provisions of section 720 of the Revised Statutes, forbidding the 
granting of a writ by any court of the United States to stay proceed
in~s in any court of a State, except in cases where such injunction 
may be authorized by any law relating to proceedings in bankruptcy. 
The soundness of the doctrine relied upon is undoubted. (In re Ayers, 
123 U. S., 443; Fitts v. 1\lcGhee, 172 U. S., 516.) The difficulty is that 
the doctrine is inapplicable to this case. Section 720 of the llevised 
Statutes was originally adopted in 1793, whilst the eleventh amend
ment was in process of formation in Congress for submission to the 
States, and long, therefore, before the ratification of that amendment. 
'£he resh·ictions embodied in the section were, therefore, but a partial 
accomplishment of the more comprehensive result effectuated by th.e 
prohibitions of the eleventh amendment. Both the statute and the 
amendment relate to the power of courts of the United States to deal, 
against the will and consent of a State, with contt·oversies between it 
and individuals. None of the prohibitions, therefore, of the amend
ment or of the statute relate to the power of a Ifederal court to admin
ister relief in causes where jurisdiction as to a State and its officers has 
been acquired as a result of the voluntaru action of tlze State in, sub
mitting its rights to judicial dete1·mination. To confound the two 
classes of cases is but to overlook the distinction which exists between 
the power of a court to deal with a subject over which it has jurisdic
tion and its want of authority to entertain a controve1·sy as to which 
jurisdiction is not possessed." 

Counsel for the railway company placed some reliance on Pennoyer v. 
l\IcConnaughy (140 U. S., 1, 18), in which the previous cases on the 
general subject of suits against the States were classified. That case 
was a snit in equity against certain pa1:ties "who, under the constitu
tion of Oregon, u.s governor, secretary of state, and tt·easurer of that 
State, comprised the board of land commissioners of that State to 
restrain and enjoin them from selling and conveying a large am~unt 
of lund in that State, to which the plaintiff asserted title." That suit 
in view of the nature of the relief asked, and of tlle relations of the 
defendants to the matters involved, was held not to be one against the 
State within the meaning of the eleventh amendment. But after a 
revie,.w of the facts the court, as explanatory of the conclusion, t·eached 
by it, took especial care to observe: " In this connection it must be 
borne in mind that this suit is not nominally against the governor, 
secretary of state, and treasurer, as such officers, but against them 
collectively, us the board of land commissioners." The present suit 
is, in terms, against Young "as attorney-general of Minnesota," and 
the decree was sought against him, as such officer, not against him 
individually, or as a mere administrative officer charged with certain 
duties. 

One of the cases cited in support of the decision now rendered is 
Missouri, Kansas and Texas Railway Company v . 1\lissouri Railroad 
and Warehouse Commissioners (183 U. S., 53, 58, 59). But althou"'h 
that particular suit was held not to be one against the State, the ca~e 
in respect of the principles announced by the .court, is in harmony with 
the views I have expressed. For the court there says: "Was the State 
the real party plaintiff? It was an early day held by this court, con
struing the eleventh amendment, that in all cases where jurisdiction 
depends on the party, it is the party named in the record. (Osborne v. 
United States Bank, 9 Wheat., 738.) But that technical construction 
has yielded to one more in consonance with the spirit of the amend
ment, and in In re Ayres (123 U. S., 443) it was ruled upon full con
sideration that the amendment covers not only suits against a State 
by name but those also against its officers_. agents, and rep1·esentatives 
tvhere the State, though not named as such, is nevertheless the only 
real pm·ty against whicll, in tact the relief is asked

1 
and against which 

the judgment or dec1·ee etrectit:ely operates. And that construction of 
the amendment has since been followed." In the present case the 
State, although not named on the record as a party, is the real party 
whose action it is sought to control. 

There are other cases in this court in which the scope and meaning 
of the eleventh amendment were under consideration, but they need 
not be cited, for they are well known. They are all cited in In re 
Ayers (123 U. S., 443, 500). "The vital principle in all such cases" 
this cou.rt said in the Ayers case, "is that the defendants, though 
professing to act as officers of the State, are threatening a violation 
of the personal or property rights of the complainant, for which they 
are personally and individually liable," or cases in which the officer 
sued refused to perform a purely ministerial dut:v, about which he 
had no discretion and in the performance of which the plaintiff had 
a direct interest. The case before us is altogether different. The 
statutes in question did not impose upon the attorney-general of 
Minnesota any special duty to see to their enforcement. In bringing 
the mandamus suit he acted under the general authority inhering in 
him as the chief law officer of his State. He could not become per
sonally liable to the railway company simply because of hi~ bringing 
the 11wndanms suit. The attorney-general stated that all he did, or 
contemplated doing, was to bring the mandamus suit. The mere 
bringing of such a suit could not be alleged against him as an indi
vidual in violation of any legal right of the railway company or its 
shareholders. (In re Ayers, 123 U. S., 443, 496.) The plaintiffs 
recognized this fact and hence did not proceed in their suit upon the 
ground that the defendant was individually liable. They sued· him 
only as attorney-general and sought a decree against him in his official 
capacity, not otherwise. · 

Some reference has been made to Ex parte Royall (117 U. S., 241) 
and other cases that affirm the authority of a Federal court, under 
existing statutes, to discharge upon habeas corpus from the custody of 
a State officer one who is held in violation of the Federal Constitution 
for an alleged crime against a State. Those cases are not at all in 
point in the present discussion. Such a habeas corpus proceeding is 
ex parte, having for its object only to inquire whether the applicant 
for the writ is illegally restrained of his liberty. If he is, tbt>n the 
State officer holding bim in custody is a tt·espasser. and can not defend 
the wrong or tort committed by him by pleading his official character. 
The power in a Federal court to discharge a person from the custody 
of a trespasser may well exist, and yet the court have no power in a 
suit before it, by an order directed against the attorney-general ot a 
State, as such, to prevent the State from being represented by that 
officer as a litigant in one of its own courts. The former cases, it 
may be argued, come within the decisions which bold that a suit which 
only seeks to prevent or restrain a trespass upon prope1·ty or person 
by one who happens to be a State officer, but is proceedlnJ! in viola-
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tion of the Constitution of the United States, is not a suit against a 
State within the meaning of the ele.enth amendment, but a suit 
again t the trespas er or wrongdoer. But the authority of the Federal 
court to protect one against a trespass committed or about to be com
mitted by a State officer in violation of the Constitution of the United 
States is very different from the power now asserted, and recognized 
by this. court as existina, to shut out a sovereign State from its own 
courts by the device of forbidding its attorney-general, under the pen
alty of fine and imprisonment, from appearing in uch courts in its 
behalf. Tile mere bringing of a suit on behalf of a State by its att01·-
21ey-general can not, this court has decided in the Ayers case, make 
that officer a trespasser and individually liable to the party sued. 'l'o 
enjoin him from representing the State in .such suit is therefore, for 
every practical or legal purpose, to enjoin ~e State itself. 'l'hi court 
in the Debs case (158 . ~ .• 5()-.1:, 5 4) s:nd: "Every government, en
trusted by the very terms of its being with powers and duties to be 
exercised and discharged for the general welfare, has a right to apply 
to its own courts for any proper assistance in the exercise of the one 
and the dlscharge of the other, and it is no sufficient answer to its 
appeal to one of those couTts that it has no pecuniary interest in the 
matter. The obligation which it is under to promote the interest of 
all and to prevent the wrongdoing of one resulting in injury to the 
general welfare is often of itself sufficient to give it a standing in 
court. This proposition in some of its relations has heretofere re
ceived the sanction of this court." If there be one power that a State 
possesses which ought to be deemed beyond the control, in any mode, 
of the 'ational Government or of any of its courts, it is the power by 
judicial proceedings to appear in its own courts, by its law officer 
or by attorneys, and seek the guidance of those courts ip. r~spect of 
matters of a justiciable nature. If the State court, by 1ts JUdgmen_t 
in such a suit, should disregard the injunctions of the •Federal Consti
tution that judgment would be subject to review by this court upon 
writ of error or appeal. 

It will be well now to look at the course of decisions in other Federal 
courts. 

Attention is first directed to Arbuckle v. Blackburn (113 Fed. Rep., 
616, 622), which was a suit in equity, one of the principal objects of 
which was to restrain the enforcement of an act of the Ohio le~i:;lature 
relating to food products, particularly of a named coffee in wnich the 
plainti.ffs were interested. The ciJ.·cuit court of appeals held that the 
bill was properly dismissed, saying, among other things: " What, then, 
is the object of the injunction sought in this case? It is no more 
or less than to restrain the officer of the State from bringing pr~ecu
tions for violations of an act which said officer is expressly charged 
to enforce in the only way he is authorized to proceed-by bringing 
criminal prosecutions in the name of the Sta.te. This is virtually to 
enjoin the State from proceeding througb its dul;y qualified and acting 
officers. If the food commissioner may be enjomed from i.Iu;tituting 
such prosecutions, why may not the prosecuting attorney, or any officer 
of tbe State charged with the execution of the criminal laws of the 
State? While the State may not be sued, if the bill can be .sustained 
against its officers, it is as effectually J,Jrevented from proceeding to 
enforce its laws as it would be by an actiOn directly against the State. 
This view of the case, in our judgment, is amply sustained by the 
cases above cited, and by the latter case or Fitts v. McGhee (172 U. S., 
516). In so far as this action seeks an injunction against the respond
ent from Froceeding to enforce by prosecution the provision of the 
statutes o Ohio above cited, the courts of the United States are de
prived of jurisdlction by the eleventh amendment to the Constitution." 

In Union Trust Company v. Stearns (119 Fed. Rep., 790, 791, 792, 
79J) the circuit court of the United States for the district of ·nhode 
Island had occasion to con lder the scope of the eleventh amendment. 
The case related to a statute regulatin~ the hours of labor of certain 
employees of street railways and imposmg a fine for a violation of its 
provisions. The court upon an elaborate review of all the cases in this 
court dismissed the action. The defendants Stearns and Greenough 
were, respectively, the attorney-general and as istant attorney-general 
of the State. They were not named in the act nor charged with any 
special duty in connection therewith. The court sa.id : " '£he purpose 
of the present bill, in substance and effect, is to enjoin the ta.te of 
Rhode Island from the enforcement of a penal statute. Indictments 
under the act are brought in the name and on behalf of the State for 
the protection of the State. These defendants, the attorney-general 
and his assistant, merely represent the State in such proceeding.s. They 
are ' simply the officers and agents of the State. It is not as individuals 
but solely by virtue of their holding such offices, that they prefer and 
prosecute indictments in the name of the State. A State can only act 
or be proceeded against through its officers. If a decree could be 
entered against the State of Rhode Island enjoining prosecutions under 
this act, it could only operate against the State through enjoining these 
defendants. An order restraining the attorney-general and his assistant 
from the enforcement of this statute is an order restraining the State 
itself. The present suit, therefore, is as much against the State of 
Rhode Island as if the State it elf were named a party defendant ... 
After referring to In re Ayers and Fitts v. McGhee, and upon a review 
of the cases, the cow't proceeded: " The defendants Stearns and Green
ough hold no special relation to the act of June 1, 1902. They are not 
specially charged with its execution. They are not thereby constituted 
a board or commission with administrative powers, nor are they as 
individuals, and apart from the official authority under which they act, 
threatening to seize the property of the complainant or to commit any 
wrong or trespass against its personal or property rights. They have 
no other connection with this statute than the institution of formal 
judicial proceedings for its enforcements in the courts of the State in the 
name and behalf of the State. Upon reason and authority the present 
bill is a suit against the State of Rhode Island, within the meaning 
of the eleventh amendment to the Constitution of the United States." 

In Morenci Copper Company v. Freer (127 Fed. Rep., 1!)9, 20J), 
which was an action in equity to re tmin and inhibit the defendant 
in his official c-apacity as attorney-general of West Virginia, fro~ 
proceeding to institute an action in the State court for forfeiture of 
the cbartei· of tbe plaintiff corporation for a failw·e to pay a license 
tax imposed by a State statute, and which statute was alleged to be 
in violation of the Federal Constitution, the circuit court 1·eviewed 
the decision of this court upon the question as to what and what wer·e 
not suits again t the State. The circuit court held that it had no 
jurisdiction of the case, saying : "But it may be said, if the court 
holds that no remedy of this so1·t ill lie in the circuit court of tbe 
United States to prevent this breach of a contra.ct by tbe State of 
West Virginia by mean o~ the machinery of a lnw violattve of the 
Constitution of the nited Sta.te , how are the rights of corporations 
to l:e pre en-ed? The ans\Yer i that such alleged unconstitutional
ity i~ matter of defense to any suit b1·ought for the forfeiture of com
plai;.;.ant's charter, and could be et up as an answer and. defense to 
any lllll brought for that purpose, and, if the highest court of the 

State ruled adversely to that contention, appeal would lie to the 
Supreme Court of the United State . Or the case can be removed 
to the circuit court of the ' nited States if it presents a case arising 
under the Constitution or laws of the United States." 

A well-considered case is that of Western Union 'Telegraph Company 
v. Andrews (154 F'ed. llep., 9J. 107). In that ca e the telegTaph com
pany sought by bill to enjoin the prosecuting attorneys of the various 
judicial circuits of Arkansas from in tituting any proceeding for pen
alties for its failure or refusal to comply with the provisions of an act 
of the legislature of Arkansas relating to foreign corporations doing 
business in that State and fixing fees, etc. The bill charged that the 
various prosecuting attorneys would, unless restrained, institute nu
merous actions for the r covery of the penalities prescribed by the act, 
which was no less than . 1,000 for each alleged violation. The defense 
was, among other things, that the action was one against the State, 
and ther·efore prohibited by the Constitution. After a careful review 
of the adjudged cases in this court and in the subordinate Federal 
courts the circuit court held the action to be one against the State, 
forbidden by the eleventh amendment, saying, among othei· things : 
"The allegations in the bill show that this is an attempt to prevent 
the State of Arkansas, through its officers, who by its laws are merely 
its attorneys, to repre ent it in all legal actions in its favor or in 
which it is intere ted, from instituting and prosecuting suits for the 
recovery of penalties incurred for alleged violation of its laws, actions 
which can only be instituted in the name of the St..'lte and for its use 
and benefit." 

Upon the fullest consideration and after a careful examination of 
the authorities, my mind has been brought to the conclusion that no 
case heretofore determined by this court requires us to hold that the 
Federal circuit court had authority to forbid the attorney-general or 
Minnesota from representing the !:\tate in the mandamus suit in the 
State court or to adjudge that he was in contempt and liable to be 
fined and imprisoned simply because of his having, as attorney-gen
eral, brought that suit for the State in one of its courts. On the con
trary, my conviction is very strong that, if regard be had to former 
utterances of this court, the suit of Perkins and Shepard in the 
Federal court, in respect of the relief sought therein against Young, 
in his official capacity as attorney-general of Minnesota, is to be 
deemed-under the . Ayers and Fitts cases particularly-a suit against 
the State of which the circuit court of the United States could not 
take cognizance without violating the eleventh amendment of the Con
stitution. Even if it were held that suits to restrain the instituting 
of actions directly to recover the prescribed penalties would not be 
suits against the State, it would not follow that we should go further 
and hold that a proceeding under which the State was, in effect, denied 
access, by its attorney-general, to its own courts, would be con i tent 
with the eleventh amendment. A. different view means, as I think, 
that although the judicial power of the United States does not extend 
to any suit expressly brought again t a State by a citizen of another 
State without its consent or to .any suit the legal ell'ect of which is to 
tie the hands of the State, although not formally named as a party, 
yet a circuit court of the United States, in a suit brought again t the 
attorney-general of a State, may, by orders directed specifically against 
that officer, control, entil·ely control, by indirection, the action of the 
State itself in judicial proceedings in its own courts involving the 
constitutional validity of its statutes. This comt has heretofore held 
that that could not be done and that such a result would, for mo t 
purposes, practically obliterate the eleventh amendment and place the 
States. in vital particulars, a.s ab-solutely under the control of the 
subordinate Federal courts as if they were capable of being directly 
sued. I put the matter in this way, because to forbid the attorney
general of a State (under the penalty of being punished as for con
tempt) from representing his State in suits of a particular kind, in its 
own courts, is to forbid the State itself from appearing and being heard 
in such suits. Keither the ords nor the policy of the eleventh amend
ment will, under our former decision . justify any order of a ll,ederal 
court the nece ary e.fiect of which will be to exclude a State from its 
own courts. Such an order nttended by such results can not, I submit, 
be sustained consistently with the powers which the States, according 
to the uniform declarations of this court, pos es under the Con titu
tion. I am justified, by what this court has heretofore declared, in 
now saying that the men who framed the Constituti<Jn and who caused 
the adoptipn of the eleventh amendment would have been amazed by 
the sugge. tion that a State of the Union can be prevented by an order 
of a subordinate Federal court from being represented by its attorney
general in a suit brought by it in one of its own courts; and that such 
an order would be inconsistent with the dignity of the States as in
vol-.ed in their constitutional immunity from the judicial process of 
the Federal courts (except in the limited cases in which they may 
co.nstitutionally be made parties in this court), and would be attended 
by most pernicious re ult . 

I dis ent from the opinion .and judgment. 

1\Ir. NEI.1SON. I move to lay the nmendm€D.t of the Senator 
from Nebraska [Mr. BURKETT] on the table. 

The VICE-PRESIDENT. The Senator from Minnesota. mo>es 
to lay the amendment offered by the Senator from Nebraska 
[1\Ir. BURKETT] on the table. 

The motion was agreed to. 
The VICE-PRESIDErT. The question is on agreeing to the 

amendment reported by the Committee on the Judiciary. 
The amendment was agreed to. 
The bill was reported to the Senate as amended. 
fr. GORE. 1\Ir. President, I desire to offer an amendment 

to the pending bill. On page 2, line 18, after the word" thereof," 
I move to trike out all the remainder of the bill. 

The VICE-PR~SIDENT. The amendment proposed by the 
Senator from Okla.homa is not in order. The Senate, as in 
Committee of tile Whole, agreed to the amendment; but, with
out objection, the Chair will regard the bill as being still in 
Committee of the Whole and open to amendment. The amend
ment -n·ill be read. 

The SECRETARY~ On page 2, line 18, after the word u there
of," • trike out the remainder of · the substitute bill, in the 
foll~nying words: 

upon the ground of unconstitutionality of the statute, unless the 
application for the same shall be presented to a circuit judge and shall 

J 
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be heard and determined, upon issue made and proof taken by affidavit 
or otherwise, by three judges, of whom two shall be circuit judges, and 
the third may be either a circuit or a district judge, and unless a 
majority of said three judges shall concur in granting such application. 
Whenever such application, as aforesaid, is presented to a circuit judge 
he shall immediately call to his assistance, to hear and determine the 
application, one circuit judge and one district judge or another circuit 
judge. Said application shall not be heard and determined until five 
days' notice of the hearing has been given to the governor and attorney
general of the ~tate and such other persons as may be defendants in 
the suit: Pt·ovidecl, That if a majority of said judges are of the opinion, 
at the time notice of said hearing is given as aforesaid, that irreparable 
loss and damage would result to the applicant unless a temporary re
straining order, pending the period of the required notice, is granted, a 
majority of said judges may grant such order, but the same shall only 
remain in force until the hearing and determination of the application, 
upon due notice as aforesaid, has taken place. That an appeal may be 
taken directly to the Supreme Court of the United States from any 
order ot· decree granting or denying, after notice and hearing, a tem
porary ot· interlocutory injunction or restraining ot·der in such case ; 
and the bearing of such appeal shall take precedence over all other 
cases except those of a similar character and criminal cases. 

The VICE-PRESIDENT. The question is on agreeing to the 
amendment proposed by the Senator from Oklahoma [Mr. 
GORE]. 

'Ihe amendment was rejected. 
Mr. BURKETT. May I ask what was done with the amend

ment that I offered? 
The VICE-PRESIDENT. The amendment was laid upon the 

table on the motion of the senior Senator from Minnesota [Ur. 
NELSON]. 

l\lr. BURKETT. I understand that it is too late to ask for 
a yea-and-nay >ote on my amendment. 

The VICE-PRESIDENT. It is too late. 
The bill was reported to the Senate as amended, and the 

amendment was concurred in. 
The bill was ordered to be engrossed for a third reading, read 

the third time, and passed. 
EMPLOYMENT OF CHILD LABOR. 

The VICE-PRESIDENT. The Calendar tmder Rule VIII is 
in order. The first bill on the Calendar will be stated. 

The SECRETARY. A bill (S. 4812) to regulate the employment 
of child labor in the District of Columbia. 

Mr. NELSON. The Senator from West Virginia [l\Ir. ScoTT] 
is interested in the bill, and in his absence I will ask to have it 
passed over. 

The VICE-PRESIDENT. The bill will be passed over with
out prejudice at the request of the Senator from Minnesota. 

NATIONAL FORESTS. 
The bill ( S. 4825) for acquiring national forests in the 

Southern Appalachian :Mountains and White Mountains was 
announced as the next in order. · 

l\lr. BRAJ\"DEGEE. I desire to state that the senior Senator 
from Colorado [l\lr. 'l'ELLER] desires to speak upon the bill. He 
informed me that he is indisposed, and he asked me to let the 
bill go o>er to some other day. 

The VICE-PRESIDEXT. Without objection, the bill will be 
passed over without prejudice at the request of the Senator from 
Connecticut. 

OMNIBUS CLAIMS BILL. 

l\lr. l\fcCREARY I desire to ask what was done with House 
bill 15372, known as the " omnibus claims bill? " It was re
ported more than a month ago, and it is a very important bill. 
It contains many items that persons in >arious States are in
terested in; a number of them are items my constituents are 
interested in. I desire to know why it is that we propose to 
pass over that bill. 

The VICE-PRESIDE~"T. The bill will be announced by title. 
The SECRETARY. A bill (H. R. 15372) for the allowance of 

certain claims reported by the Court of Claims w1der the pro
visions of the acts approved l\Iarch 3, 18 '3, and l\Iarch 3, 1 87, 
and commonly known as the Bowman and Tucker acts. 

l\Ir. S~IOOT. I will state to the Senator from Kentucky that 
the reason why the bill has not been taken up for consideration 
is that the chairman of the committee, the Se:1ator from Oregon 
[Mr. FULTON] is absent from the city, and before leaving he 
requested that the bill be not taken up for consideration until 
his return. I understanu that the chairman will be here about 
the 21st or the 22d of this month. 

I wish also to say that I uo not think it would hasten the 
passage of the bill in any way by l)l'e~slng it at this time. I 
therefore ask that the bill may go o>er without prejudice. 

l\lr. l\IcCREARY. I have no desire whatever to press the 
consideration of the bill, but as it was reported by the Commit
tee on Claims more than a month ago, I desired to know why 
it was not acted upon when it was reached. The explanation 
of the Senator from Utah that the chairman of the committee 
[Mr. FULTON] will be here in a few days is entirely satisfactory 
to me. 

The VICE-PRESIDE~"T. Without objection, the bill will go 
oyer without prejudice at the request of the Senator from Utah. 

SUSPENSION OF COMM6DITY CLAUSE. 
The joint resolution (S. R. 74) suspending the commodity 

clause of the present interstate-commerce law was announced 
as the next business in order on the Calendar. 

.Mr. l\"'ELSON. In the absence of the chairman of the Com
mittee on Interstate Commerce [Mr. ELKINS], who reported the 
bill, I ask that it be passed over. 

The VICE-PRESIDENT. It is so ordered. 
RECLAMATION OF SWAMP AND OVERFLOWED LANDS. 

The VICE-PRESIDENT. The hour of 2 o'clock ha>ing ar
ri>ed, the Chair lays before the Senate the unfinished business, 
which is Senate bill 4855. 

The Senate, as in Committee of the Whole, resumed the con .. 
sideration of the bill ( S. 4 55) appropriating the receipts from 
the sale and disposal of public lands in certain States to the 
construction of works for the drainage or reclamation of swamp 
and o\·erflowed lands belonging to the United States, and for 
other purposes. 

l\Ir. BACON. I move to strike out the fifth and sh:th sec
tions of the bill. 

'l'he VICE-PRESIDENT. The Senator from Georgia pro-
poses an amendment, which will be read by the Secretary. 

The SECRETARY. Strike out all of sections 5 and 6. 
l\Ir. FLINT. I move to lay the amendment on the table. 
l\Ir. BACON. I ask, before the motion is put, that the sec

tions be read from the desk. 
The YICE-PRESIDENT. The Secretary will read the sec

tions propo ed to be stricken out. 
The Secretary read as follows : 
SEc. 5. That where there are lands in any State not owned or held by 

the United States which are swamp or overflowed lands, and it shall be 
made to appear to the Secretary of the Interior that reclamation works 
by drainage can be advantageously constructed and maintained by local 
authority under the laws of such State, and that the drainage of such 
lands is feasible and conducive to public health and the general welfare, 
the Secretat·y of the Interior, in his discretion, is hereby authorized, 
under such rules and reg-ulations as he may prescribe, to loan out of the 
dminage fund to such State or to any municipality of such State, cor
poration, or drainage district authorized by the laws thereof to con
struct and maintain such improvements the funds necessary to con
struct the same, in order that such lands may be drained and reclaimed. 
Such loan shall be upon the bonds of such State or a municipality, cor
poration, or drainage district thereof issued under the laws of such 
State, secured by a first and paramount lien upon the land benefited by 
the improvement, shall run not exceeding ten years, the same to be due 
in installments to be determined by the Secretary of the Interior. Be
fore granting such a loan the Secreta1·y of the Interior shall requh·e 
that the land proposed to be reclaimed shall be subdivided into lots of an 
area satisfactory to the Secretary of the Interior not to exceed a quarter 
section and held for sale for a prescribed period to actual settlers, at a 
price to be fixed by him and upon such terms and conditions as he may 
prescribe, to the end that such reclaimed land may eventually be occu
pied by actual settlers and borne builders. When any loan under this 
act is repaid the amount shall be put into the drainage fund and may 
be again loaned the same as the original sum: Provided, That any 
drainage project covered by said bonds shall be constructed, operated, 
and paid for under the same conditions and regulations, so far as ap
plicaiJle, as are required and imposed upon drainage project:: con
!':tructed and operated by the Secretary of the Interior under sectiuns 2, 
3, and 4 hereof. Any pr·ivate corporation seeking to obtain the benefits of 
this section mnst first show to the satisfaction of the Secretary of the 
Interim· that such corporation is empowered to act under this section. 

Sr~C. 6. That the Secretary of the Interior is hereby authorized to 
enter into such contracts as he may deem advisable with any persons or 
private or public corporations or States for carrying into effect the pro
visions of this act or to assist or cooperate in the drainage of lands, 
and may acquire by gift or grant land or other property or rights or 
securities, and shall be authorized to sell, lease, or dispose of lands ac
quired or reserved under the provisions of this act or of any rights, 
property, m· securities so received. 

Mr. HA .. LE. 1\lr. President, let me ask the Senator in charge 
of the bill, before he insists on his motion to table the amend
meut of the Senator from Georgia, to reflect that there has been 
no Ol)POrtunity to debate these sections. They are >ery re
markable sections. They propose to extend the power of the 
Goyernment into a domain which it has ne\er yet in>aded. 
They excite not only attention, but opposition, and it has been 
the practice, almost a rule, of the Senate that opportunity shall 
be giyen for legitimate debate upon any subject-matter. 

Mr. FLINT. l\lr. President--
The ·viCE-PRESIDENT. Does the Senator from Maine yield 

to the Senator from California? 
l\Ir. HA .. LE. Certainly. 
1\Ir. Il'I;INT. I have no desire to stop debate upon the amend

ment of the Senator from Georgia. No one here seemed to de
sire to discuss the amendmeut. I asked the Senator from 
Georgia this morning if he desired to further discuss the bill 
and I understood him to say that he did not. I put it in the 
form of a motion to lay the amendment on the table, so as to 
dist1ose of the matter. If anyone desires to debate the bill, 
either these sections or any other section, I do not care to sb,nt 
him off, and I will be very glad to withdraw the motion. 
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~Ir. HALE. That is entirely in conformity to what has been 
the u age, and the ~oocl u age, of the Senate. 

The YICE-PRESIDE..1. TT. The Senator from California with
dra"WS his ru tion to lay on the table the amendment of the Sen
a tor from Georgia. 

Mr. HA-LE. The rule of the Senate and the practice of the 
Senate require the di position of a matter after it has been de
bated, and that has been the defense of the Senate against the 
attempt at different times to incorporate into our rules such 
proceedings as characterize other bodies. The previous ques
tion-what they call in England the cloture-we have always 
re ·isted, upon the theory that after due debate upon any ques
tion if the Senate desires to pass any measure it always 
passes it. 

We had a marked instance last week on the employers' lia
bility bill. ·without any previous question, without any rule 
that prohibits debate after an entire day spent in its consid
eration, with debate pro and con upon different amendments, it 
became apparent that the Senate desired to pass the bill un
amended, and at 6 o'clock all opposition closed-not in the 
minds of members, for it was not a perfect bill. It was -very 
far from a perfect bill, but it had become established in the 
minds of the Senate by the debate which had taken place that 
the Senate desired to pass the bill unamended, and it passed 
without even a division or a vote by yeas and nays. 

I felt myself at the time that that was a remarkable tribute 
to the safety and the wisdom of our rules and our practice. It 
showed that we do not need arbitrary methods for the purpose 
of enforcing votes upon measures, but that the good sense of 
the Senate will always prevail. That is why I appealed to the 
·Senator, who is al"Ways responsive to a reasonable appeal, that 
upon this matter, where Senators are divided, until fair debate 
is had upon the propositions involved in the e two sections the 
Senator should not seek to foreclose con ideration by moving 
to lay the amendment upon the table, and the Senator very 
readily acceded to that. 

There are provisions in the bill that I look upon as being 
great departures in legislation, to which I can not, for one, 
agree; but if the Senate, after reasonable debate, wants the 
bill passed, the Senator from California will get the bill passed. 
There is a sense of fairness in the minds of Senators that will 
prevail, as it always has prevailed. I am Tery glad that the 
Senator has withdrawn for the present his motion to lay the 
amendment on the table. 

Mr. McCUMBER. The Senator from Georgia moved to 
strike out the two sections. I can see some reason myself for 
striking out section 6, but I should like to have the Senator 
f rom Georgia explain his reasons for eliminating section 5. 

1\Ir. BACON. 1\Ir. President,- before replying directly to the 
inquiry of the Senator from North Dakota, I wish to say, in 
re ponse to the statement made by the Senator from California 
that he had approached me to know whether I desired to dis
en the bill, that that would rather imply that I stood as the 
special opponent of the bill or that I was charged with the 
special oppo ition to it. I am oppo eel to it, but I never heard 
of the bill until it was read here the other clay. So I am not 
in a position of leading any organized, concerted opposition 
to it in any way. I am peaking solely for myself. The fact 
that I did not propo e to speak on it did not indicate what 
anyone else might wi h to do. 

Mr. FLIKT. 1\Ir. President--
The VICE-PRESIDENT. Does the Senator from Georgia 

yield to the Senator from California? 
1\Ir. BACON. I do. 
Mr. FLINT. I did not intend to convey the idea that I 

thought the Senator from Georgia was making any special 
point against the bill or leading any opposition. The motion 
ba-ring been maue by him to n·ike out sections 5 and G and 
ha-ring discu sed the bill day before yesterday, I happened to 
ha-re some conversation with him, and I asked him if he de
sired to debate the bill further. He told me that he did not, 
and I simply made that statement to the Senate. 

Hr. B~~CON. I wish simply to relieve myself from what 
might have been concluded. by others by the Senator making the 
statement that I was specially charged, or that I was repre
senting anybody else, in the matter of my opposition to this bill. 

Mr. President, I think that the reaso!lll for the opposition to 
section 5, of which the Senator from North Dakota makes in
quiry, are best explained by reading the section. It seems to me 
the mere reading of it shows the objectionable features and 
that those ol>jectionable featur s would nah1rnlly suggest them
selves to anyone upon the reading. As I said a moment ago, I 
knew there 'vas ~orne such bill pending, but I never saw it and 
neyer heard its provisions until the bill was r ead here on 
' Vednesday. 

Mr. FLINT. l\Ir. Pre ident--
The VICE-PRESIDENT. Does the Senator from Georgia 

yield to the Senator from California? 
Mr. BACON. I do, with pleasure. 
1\Ir. FLI~'T. I am somewhat surpriEed to hear the statement 

of the Senator from Georgia that he never heard of this bill 
before. 

Mr. BACON. I corrected that; I modified it. 
Mr. FLI rT. I mean until within a few day . 
Mr. BACON. .r",.o; I modified that. I said I knew there was 

some such bill, but that I had never heard its specific provisions 
and never had. een the bill until \Vednesday. I did know that 
the late Senator from South Carolina, 1\Ir. Latimer, was advo
cating a bill of this kind and that there was a bill upon the 
general subject of the reclamation of overflowed land, but what 
its provisions were I did not know ; I had never sought to be 
informed. 

1\Ir. FLINT. What I referred to was a letter from the Sen
ator to the governor of Georgia in recei-ring a report from the 
representatile of the State of Georgia appointed by the go-rernor 
of that State to the drainage congre s in Baltimore, in which I 
understood the Senator from Georgia had said he had read that 
r eport and it was a matter which had his careful consideration. 

1\Ir. BACON. A letter from me? 
~Ir. FLINT. This Tery bill or a like bill was one of the things 

discus ed in that report. 
1\Ir. BACON. A letter from me? 
1\Ir. F·LI~TT. It was so reported in a Georgia paper that was 

sent to me some months ago. 
Mr. BACON. 1\Ir. President, that may be so. If it is so I 

can only account for it in this way, that I, as all other Se~a
tors, frequently have inquiries about pending lecrislation · and 
I simply write back, stating that I will give it proper considera
tion when it comes up. It may be that there was a letter pre
pared which I signed which committed me to the fact of knowl
edge of the bill, which is not the fact. We all know how letters 
are prepared by our clerical force on routine matters and how
ever inadvertently I may have signed such a letter~! do not 
dispute that-! haTe no recollection of it whatever. But if I 
did sign it, it was just in some such way as I ha-re indicated. I 
certainly haTe had no familiarity with the mea ures which were 
proposed to be incorporated in the bill. I did know the fact in 
a general way that there was a proposition for some legisla
tion looking to the reclamation of overflowed lands. 

Mr. FLINT. Mr. President--
The VICE-PRESIDENT. Does the Senator from Georgia 

yield to the Senator from California? 
1\fr. BACON. With pleasure. 
Mr. FLINT. The reason I mentioned that fact was that 

when this bill was prepared and drafted, it was after a con
sultation, as I understand, with 1\Iembers from all the States in 
"Which there were swamp and overflo"·ed lands, after there had 
been two congresses held, kno"-n as "drainage congre ses," 
where this subject was under discu sion. The bill that was 
drafted and introduced by me, and other bills which were intro
duced by other Senators last session, were there given con
sideration. I reached the conclusion that there was some doubt 
as to the constitutionality of the bill. \\-re then had a confer
ence in the office of the Secretary of the Interior. It is my 
understanding that all the Southern States which had swamp 
and overflowed lands were represented at that conference, and 
that invitations had been sent to the Senators and Members of 
the House from those States, and that this bill was the result 
of that eonference. As I understood from the communications 
I had received, this bill met with the approval of practically all 
the Senator on that side of the Chamber; and I am somewhat 
surprised now to find a strong opposition to sections 5 and G 
in this bill, which were inserted after the conference to which 
I have referred and at the request of representatives from that 
side of the Chamber. 

l\fr. BACON. 1\Ir. President, I have no doubt all that the 
Senator from California [llr. FLINT] says is true. I simply 
qualify it to the extent that I myself ne-rer participated 
in such a conference, and I my elf have never given, knowingly 
at least, my consent to the provisions of this bill. I repeat that, 
so far as the detailed provisions of it are concerned, I never 
heard of them and neTer knew of them until the bill was read 
here two days ago. 

Now, 1\Ir. President, replying to the question of the Senator 
from North Dakota [1\Ir. McCuMBER], I will read section 5, and 
I trust Senators will listen to it in order that they may appre
ciate the magnitude of the proposition and may also appreciate 
the reasons why some of us are not prepared to put the burden 
upon the Government to undertake the r isk which this section 



I 
I 

1908. CONGRESS! ON AL RECORD-SEN ATE~ 4861 
necessarily will put upon and entail upon the GDvernment if the I lands owned by the State or by any municipality, but the pur
bill becomes a law. Section 5 is in these words: pose is to enable their owners to organize a corpor'" tion and 

SEc. 5. That where there are lands in any State not owned or held bring them in and have this development made, subjecting them 
by the United States which are swamp or overfiow~d lands, and it s~all to entry as are other lands. 
be made to appear to the Secretary of the Intenor that reclamation ,.1 BACON 1\I. p · · · · 
works by drainao-e can be advantageously constructed and maintained .n r. I · r. reSident, I Will contmue to read, In re-
by local authority under the laws of such State. and that the drainage sponse to the question propounded to me by the Senator from 
of such lands is feasible and conducive_ to publ~c b~alth. and. the gen- North Dakota [1\Ir. 1\IcCUM::JER]
eral welfare, the Secretary of the Intenor, m his d1scret1on, 1s hereby 
authorized, under such rules and regulations as be may prescribe, to 
loan out of the drainage fund to such State or to any municipality of 
such State, corporation, or drainage district-

" Corporation "-private corporation. Those are the words. 
1\Ir. FLINT. 1\Ir. President-
Tile VICE-PRESIDE:XT. Does the Senator from Georgia 

yield to the Senator from California? 
l\fr. BACOX. I do. 
l\Ir. FLIXT. The Senator from Georgia dwells on and reads 

with emphasis the word "corporation." I w~t to state to him 
that the word "corporation" was added to the bill. I myself 
thought it was questionable whether the word "corporation" 
should be used or permitted. The Senator from Alabama [1\Ir. 
JOHNSTON], who was present at that conference, requested that 
that word should be put into the bill for the reason that, under 
the constitution of his State, they can not form drainage dis
tricts, and they would ha •e to have in the bill the word " cor
poration" or amend the State constitution, which they did not 
want to do. 

1\Ir. BACON. That may be a good reason for it, but while 
that might be a good reason, it is the use of a word which would 
not be limited in its practical operation to the particular condi
tions in Alabama, but would include every corporation in the 
United States which might have an interest in O\erflowed lands 
anywhere in the United States-any corporation of any kind, 
large or small. If that does not open the 'door wide enough to 
haul all the money out of the Treasury in a six-horse wagon, I 
do not know how you could find language that would be better 
adapted to the purpose. 

l\lr. McCUMBER. I call the Senator's attention-
The VICE-PRESIDENT. Does the Senator from Georgia 

yield to the Senator from North Dakota? · 
1\Ir. BACON. I do, with pleasure. 
1\Ir. McCUMBER. If the Senator will read along further he 

will see that the security--
1\!r. BACON. Yes; I am coniing to that. 
1\Ir. McCUMBER. Which the Government has may be noth

ing more than the bond of the corporation, whatever that 
may be. 

1\Ir. BACON. Yes. 
1\Ir. 1\IcCUl\!BER. I can see the reason in section G, because 

in that section you not only make the contracts with priTate 
corporations, but with individuals-with one or more persons. 
I could see the objection, but my attention had not been called 
specifically to the word "corporation" in the previous section. 

Mr. BACON. Yes. Well, Mr. President, it seems to me that 
we do not even have to rest our objection on the simple matter 
of the use of the word "corporation." "Municipality" is a 
pretty wide word, and means every sort of municipal corpora
tion, of which there are a good many hundred thousand, I sup
po e, in the United States. 

1\Ir. McCUMBER. I should like to understand, if the Sen-
ator will yield to me- . 

The VICE-PRESIDENT. Does the Senator from Georgia 
yield to the Senator from .rTorth Dakota? 

l\lr. BACON. I do, with pleasure. 
)lr. McCUMBER. I should like to understand the reason 

gi•en by tlle Senator from California [Mr. FLINT] for the i1se 
of this word "corporation." Do I unde1·stand that there is no 
municipal corporation in the State of Alabama that could pro
vide for this drainage-eithe:~.· the State itself or some munici
pal corporation under the State? 

l\Ir. FLINT. The Senator from Alabama [Mr. JOHNSTON] is 
now in the Chamber and can answer tllat for himself. 

1\Ir. 1\IcCUl\IBER. I can not imagine a condition in which 
the State of Alabama itself could not enter into the arrange
ment for a loan of funds the same as any other State. 

l\lr. J"OHNSTO~. l\lr. President-
The VICE-PllESIDEXT. Does the Senator. from Georgia 

yield to the Senator from Alabama? 
Mr. BACON. 'Vith pleasure. 
1\Ir. JOHXSTON. 1\Ir. President, I want to say that the con

ditions in _<\..labarna which required that provision are these: 
In the lower tmrt of the State is a large quantity of swamp 
and overflo"ed lands not owned by the State originally, but 
ceded to the State by the Government. The purpose is to en
able the owners of those lands to form a corporation and come 
in under the pro•isious of this bill. I repeat, these are not 

Under such rules and regulations as he may prescribe
That is, the Secretary of the Interior-

to loan out o! the drainage fund-
It is true it is limited to the mones: which comes in from the 

proceeds of the sales of the public lands r eferred to-
to such State or to any municipality of such State, corporation, or 
drainage district authorized by the laws thereof to construct and main
tain such improvements the funds necessary to construct the same, in 
order that such lands may be drained and reclaimed. 

1\fr. President, the provision is absolutely without limitation 
as to what shall be the character of the work; what its cost 
shall be, and as to who shall be the judge of it. It is true the 
rules and regulations are to be prescribed by the Secretary of 
the Interior, but I do not believe in giving to any man, whether 
he be an official or a private citizen, these wide privileges which 
relate to the expenditure of the public money. 

Talk about extravagance! Mr. President, there is not any 
possible specific appropriation which can be suggested, or which 
has been suggested, which begins to reach out as this does in 
its absolutely limitless proportions for the e::\.-penditure of public 
money. 

l\lr. CLAPP. l\Ir. President, will the Senator allow me to 
interrupt him? 

The VICE-PRESIDENT. Does the Senator from Georgia 
yield to the Sen a tor from Minnesota? 

Mr. BACON. Yes. 
1\lr. CLAPP. I think the authority will necessarily be lim

ited to the fund, which is limited to a certain amount--
1\Ir. BACON. 'l'he drainage fund? 
1\fr. CLAPP. To money derived from a certain source; so 

that, while there is some latitude as to where the Secretary 
of the Interior could put the money, there is a limit to the 
amount which could be used under the provisions of the bill. 

Mr. BACON. Mr. President, I regard the scheme as one wild 
in the extreme--! think those words are not extravagant-a 
scheme wild in the extreme. I am simply stating this in answer 
to the inquiry of the Senator from North Dakota, because I had 
occupied so much of the time on Wednesday that I did not in
tend to occupy any further time, but I am responding to the 
Senator's inquiry. 

Mr. HALE. Will the Senator allow me to interrupt him 
long enough to follow out the suggestion of the Senator from 
Minnesota [Mr. CLAPP]? He is, as we know, a conseiTative 
Senator, a lawyer, who believes in the line of division between 
the States and the nation. I wish he would tell the Senate, 
following out his suggestion-and it was a pertinent sugges
tion-that, however bad the operation of this bill might be, 
it would be limited by the extent of the fund which could.J>e 
used in ways to which the Senator from Georgia and others of 
us are opposed. But in the construction of this bill, in the 
consultation and conside1·ation of the entire scope and effect 
of the bill, can the Senator from Minnesota tell us what it was 
belie\ed would be the extent of the fund which can be used 
under the provisions of sections 5 and 6? I am asking the 
question in good faith, because I do not know in the least how 
much has been left by otherwise profound schemes and plans 
that ha•e been incorporated ·into law for the absorption of the 
proceeds of the sale of public lands. How much do the friends 
of this scheme believe will be the amount of the fund that 
could be used in carrying out the provisions of this bill? What 
was the contemplation of the originators of the plan? 

l\Ir. CLAPP. Will the Senator from Georgia pardon me, 
as the question of the Senator from Maine calls for a slightly 
extended interruption? 

Mr. BACON. I shall be more than happy if the Senator 
will proceed. I am on the floor simply in response to the Sena
tor from North Dakota. 

Mr. HALE. I think we are all trying to get light on this 
matter. 

1\Ir. BACON. Yes; and I shall be delighted to have some 
information along that line. 

1\Ir. CLAPP. On the primary question of the Government tak
ing hold as an instrumentality in the development of this coun
try, of course I would not at this time enter upon a discussion. 
Some time ago, as Senators will all remember, a proportion of the 
proceeds from the sale of the public lands was dedicated to the 
reclamation of arid lands, briefly stated, constituting something 
in the nature of a revolving fund. The bill provides that thf) 
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money received from the sale and disposal of the public lands 
in the States that are mentioned in the first section since the 
year 1V01-the time at which we began to take the money for 
the reclamation of arid lands-shall be set aside as a drain
age :(und. · As near as we can ascertain, that sum amounts now 
to about $5,000,000. 

There were three conditions that were to be met. First, 
where the Government had public land or where the Govern
ment was acting as the trustee for ceded Indian reservations. 
That far the question would be free from very much complica
tion. Under the drainage law the area that can be taken into a 
drainage dish·ict is limited and easily defined, and provision can 
be made for placing it subordinate to the action of the Federal 
Government in the administration of the drainage scheme. It 
would be somewhat difficult for the Federal Government to ap
proach the drainage of lands not owned by the Government in 
that way. 

Many of the States already have laws whereby drainage dis
tricts can be created under the State law, the right of eminent 
domain being exercised, and, under the State law, bonds issued 
and made a first lien upon all the land embraced in the drainage 
dish·ict. 

I may as well say right here that so far as I am personally 
concerned, looking at this purely from a selfish standpoint, I 
would have no objection whatever to letting sections 5 and 6 go 
out of this bill. 

Mr. CLAY. Right there, with the Senator's permission, 1\fr. 
President--

The PRESIDING OFFICER (Ur. DILLINGHAM in the chair). 
Does the Senator from Minnesota yield to the Senator from 
Georgia? 

Mr. CLAPP. Yes. 
1\Ir. CLAY. As I understand, there are two schemes in this 

bill--
1\Ir. CLAPP. Three. 
1\Ir. CLAY. Yes, three. One is to take the proceeds of the 

public lands that have been collected since 1V01 and convert 
those proceeds into a drainage fund amounting to $5,800,000. 

Mr. CLAPP. Approximately. 
1\Ir. CLAY. Yes; I have the figures; and for that fund to 

be used in draining swamp lands owned by the Government of 
the United States, and then to be loaned out to private indi
viduals or corporations in States wishing to drain private lands, 
not lands belonging to the State or to the Government. In other 
words, as I understand, the provisions in sections 5 and 6 
contemplate that if corporations or drainage companies own 
swamp lands in the States and the Secretary of the Interior 
thinks it proper to let those persons or corporations have public 
funds fol." the purpose of draining their lands, then the Secretary 
of the Interior can grant that privilege and take a lien upon the 
land in the shape of the bonds of the private companies for the 
purpose of securing the Government. Am I correct in that 
statement? 

Mr. CLAPP. I was trying to explain that. 
1\Ir. CLAY. Just a word right there, with the Senator's per

mission. When we undertake by taxation to collect money 
from the entire American people and loan it to private indi
viduals to de>elop their pri'mte enterprises, is it not a very 
dangerous step? 

Is it not true, I will ask with the Senator's permission, that 
if you let the drainage companies have public funds to develop 
their private enterprises, men who ruay want to develop rail
roads or factories or any other geat enterprises may say. "Fol
low the same line, collect money, and loan it to us to develop our 
enterprises?" Is not it a very dangerous precedent when we 
undertake to collect funds for any other purpose except to pay 
the expenses of the Government? 

1\fr. CLAPP. Mr. President, I share with the Senator in 
charge of this bill surprise at the attitude of some Senators in 
regard to this particular section 5. We hn.d a conference, at 
which several Southern Senators and several Southern Repre
sentatives in Congress were present, and we were advised by 
them that in some of their States neither the State nor the 
counties could issue bonds. I think the State of Arkansa was 
mentioned as one of them, although we afterwards learned that 
drainage districts in that State could issue bonds in order that 
this money might be used. In those States where, under their 
constitution , neither the counties nor the State could issue 
bonds which the Secretary of the Interior could purchase to 
aid them by taking their bonds, at the suggestion of some of 
these gentlemen from States thus situated with reference to 
their constitutions, those who worked on this measure, after 
two or three conferences, inserted the word "corporation." 
As I said before, so far as my State is concerned and so far as 
I am personally concerned, I have no objections whatever to 

sections 5 and 6 going out of this bill. They were inserted in 
order that this money might not be limited in its use to the 
States in which the money was collected, but that those States 
which had no public lands, if they could not reach out either as 
States or by the action of their counties and participate in the 
benefits of this fund, could, under their statutes, authorize the 
creation of drainage districts, which had to be called "cor
porations," and thus obtain their share of the benefits of this 
bill. 

Mr. FOSTER. 1\fr. President--
The VICE-PRESIDENT. Does the Senator from Minnesota 

yield to the Senator from Louisiana? 
Mr. CLAPP. In just one moment. I should like to complete 

this sentence. I can see no great difference in principle between 
the United States Government depositing money in the banks or 
using its money to carry on reclamation projects in the form of a 
revolving fund and the use of this money for this particular 
purpose. The principle is already established.. Now I yield 
to the Senator from Louisiana. 

Mr. FOSTER. Just for information, Mr. President, I should 
like to ask upon what basis this fund is to be distributed among 
the different States? 

Mr. CLAPP. Mr. President, there could be fixed no definite 
basis. If there could ha>e been, it would have been to the dis
ad>antage of the States represented by some of the Senators 
who seem to be in opposition to this bill. For one, representing 
a State that has contributed a large amount to this Government 
fund, I should be perfectly satisfied, looking at it purely from a 
selfish standpoint, to limit this to the States in proportion as it 
came from the States, but in a spirit of fairness and recogniz
ing the condition--

Mr. CLAY. Mr. President, with the Senator's permission-
The VICE-PRESIDENT. Does the Senator from Minnesota 

yield to the Senator from Georgia? 
Mr. CL.A..PP. Yes. 
1\Ir. CLAY. The Senator can not think that it would. be just 

and equitable to take the public lands belonging to the Go\ern
ment of the United States located in certain States and sell 
those lands, take the proceeds, and utilize them for the benefit 
of the States in which the land is located? The public lands 
of the United States belong to the American people. 

Mr. CLAPP. I do not say that would be fair. 
1\Ir. CLAY. Well, I understood the Senator to say that he 

would be perfectly willing-·-
Mr. CLAPP. I said "looking at it from a purely selfish 

standpoint." 
l\Ir. CLAY. I understand the Senator now. Certainly, that 

would not be equitable. 
1\Ir. CLAPJ?. But taking a fair view and a broad view, this 

fund would be distributed. 
Mr. FOSTER. I should like to ask another question. 
The VICE-PRESIDENT. Does the Senator from Minnesota 

yield further to the Senator from Louisiana? 
Mr. CLAPP. Certainly. 
Mr. FOSTER. What limitation or restriction is placed upon 

the Secretary of the Interior in the matter of loans to priYate 
corporations and individuals? 

Mr. CLAPP. There is no limitation, except that the State 
seeking the benefit of this bill must pass the nece sary lnws 
authorizing action to be taken by the State itself if, tmder ite 
constitution, it can borrow the money, or by the countie , or, 
if neither the counties nor the State, under the State cons U. 
tution, can borrow it, then to authorize the creation of cor· 
porations for that purpose. If the Secretary of the Interint 
is satisfied of the legality of those proceedings and the secnrit:i 
that is provided for the bond issue, he may use the money fo1 
that purpose. 

Mr. HALE. Mr. President--
The VICE-PRESIDENT. Does the Senator from l\Iassachu· 

setts yield to the Senator from Maine? 
Mr. CLAPP. Yes. 
Mr. HALE. I am in search of information, and I ha ' e not 

the familiarity with the operation of the land laws, for in
stance, that Western Senators have. I am going to make an 
inquiry which may only demonstrate my lack of information 
on this subject. The Senator refers to the use of this fund a 
though it were a special and existing fund by itself. It is 
made up of the proceeds from the sale of public lands t hat haye 
come into the Treasury since the year 1901. Am I correct in 
that? 

Mr. CLAPP. Yes, sir. 
Mr. HALE. Now, as I have said, it may disclose my entire 

lack of information, but what has become of the fu nds tlmt 
have been realized from the sale of public lands since 1001, un
less they have gone into the Treasury? And if those funds 
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ha 'e gone into the Treasm-y like any other funds received by 
the Go"lernment, wherein does this bill differ from in terms 
appropriating eo much money out of the Treasury in order to 
create this reserve from which these appropriations and ex
penditures shall be made? 

.As I say, I am not familiar enough to know. When the Gov
ernment collects duties they go into the Treasury. The money 
comes from a specific source. But it is a part of the re,-enne 
and becomes a part of the Treasury fund. Is there any law 
by which funds derivable by the Gor-ernment from the sales of 
public lands differ from any other aseets of the Trea ury? And 
if not, why refer to this as a special fund which has been re
ceiled by the Government since 1901'! Why not make an out
right appropriation? I wish the Senator would tell the Senate. 
It may be that eT"erybody else knows why this i~ so. I do not. 

Mr. CLA..PP. I will say to the Senator from Maine-
Ur. FOSTER. If the Senator from l\laiue--
The VICE-PRESIDEXT. Does the Senator from Minnesota 

yield to the Senator from Louisiana? 
:Mr. CLA.PP. With pleasure. 
Mr. FOSTER. If the Senator from Maine will read the first 

section of the bill, I think he will find that this is an appropria
tion equal to the amount of the money received from the sales 
of public lands since 1001. 

Mr. HALE. I had so supposed. 
Mr. FOSTER. Yes. 
lli. HALE. Why not put it in terms as an appropriation? 
1\I.r. CLAPP. I will explain why. Of course in effect it is an 

appropriation of this money, and there is no di~"'Uising of that 
fact in the bill. But when we started the Reclamation Service 
there was possibly some sort of sentiment that while this 
money was in the Trea ury of the United States, yet, having 
come from some particular source, it was proper to use it for 
the purpo e of reclaiming the arid lands; and it was simply 
to put it on all fours with that, to give it the same claim to the 
consideration of the Sen.:'lte, to place it upon a parallel with the 
general scheme of the reclamation of arid lands, that it was 
limited to a sum equal to the money 1·eceived from the sale of 
public lands in the States named. 

1\lr. HALE. Then the Senator recognizes the fact that it is 
an appropriation from .the Treasury, only limited in amount by 
what the avails of this fund have been for the last seven years? 

Mr. CLAPP. Certainly. 
Mr. HALE. It is an outright appropriation from the Treas

ury. 
lli. CLAPP. That is the reason why these States were re

ferred to. We felt, as I have already said, that it would place 
this plan on all fours with the plan to appropriate this sum in 
that way. I think that is all I care to say, unless some other 
Senator cares to ask questions. 

l\Ir. McCUMBER. Mr. President, some years ago the G{)V
ernment entered upon this great step of making homes for the 
American people. It started out with the arid lands of the 
We t. The same economic spirit which actuated the Senate in 
voting for the reclamation of arid lands logically would lead 
the Senate to vote for the reclamation of swamp lands. The 
reasons are the same, and the conditions are practically the 
same. So I find myself heartily in favor of the Government 
assisting in that great project. which may be said to be too 
great for the States to handle alone. It is proper to drain 
these swamp lands where we can do so. 

But I can not :my that I am in exact harmony with the pro
-visions of this bill and the methods by which it seeks to ac
complish that particular purpose. The public lands in any 
State are to a certain e:rtent assets of that State. They belong 
to the State. They become part of the property of the State. 
As the- lands in one portion of a State, being very rich, might 
be taxed in order to open up and develop other lands that 
were less T"aluable, so it might be proper that the proceeds of 
the sale of lands in some portions of the United States might 
well be utilized in the de"lelopment of other sections of the 
country. So we ha\e made no objection to that proposition. 

We will suppose now that there are in Florida a few hundred 
thousand acres of swamp lands, or tllere may be a million 
acres of swamp lands, that can properly be drained. The 
State does not want to take hold of the proposition. The Gov
ernment it~elf is able to take hold of it. But I can not imagine 
why we can not reach this by a simple proposition and by a 
contract with the State in eyery instance. There is not a 
State in the Union which, by reason of its so,ereignty, can not 
make any ·proyision it sees fit for the taxation of lands in 
any district or in any portion of the State for the purpose of 
its internal development; and if it can make such a law affect
ing the lands within the State, it can also pass a law which 

would be in harmony with the spirit of this bill for the utliiza
tion of a portion of the funds raised under it to be used in the 
State and to be secured in such way as the laws of the State 
may designate. 

So there seems to me to be the first objection that can be 
logically made against this bill. It seeks to deal with the 
municipality. It seeks to deal separately with the county. 
It seeks to deal with the drainage district, and finally it goes 
further and deals with a corporation, and ends up by making 
a special contract with any indi>idual who wishes to har-e his 
farm drained, and the nation itself is placed in a position where 
it must enter into a contract with that indindual if he has 1 
or 10,000 acres to be drained. 

I do not believe that the Government itself, if it is going to 
enter on this project, should deal with anyone but the State, 
and Congress should pass a law framed in such a way that the 
State itself can take ad>antage of it and pass such laws as it 
sees fit in order to secure the repayment of the fund that may 
be provided for this purpose. 

Ur. FLIKT. Jr. Pre ident--
The VICE-PRESIDEKT. Does the Senator from North Da

kota yield to the Senator from California? 
Mr. McCUMBER. Certainly. 
:Jlr. FLL rT. The purpose of this bill is just as outlined in 

the statement of the Senator from North Dakota, and the 
language which he refers to, "indi-viduals or corporations," 
was inserted to co\er a certain condition that exists in certain 
States. In my opinion, those two. words should be stricken 
from the bill, and it should be left so that the transaction 
would be entirely with the State or with a drainage district or 
a. mnnicipality. 

Mr. :McCUMBER. I would go further than that and elimi
nate the municipality and the drainage district, and let the 
State provide by its own laws what portion of the State it 
desires to ha\e drained, and then make pro-vision to act in 
harmony with the General Go\ernment in seeking to reclaim 
lha t particular district. 

But here is another objection that I have outside of that, and 
that is to the use in one State of funds realized in another 
State. I can see how it would operate, more particularly in my 
own State. Out of the twenty-five or thirty million dollars that 
has been raised for the reclamation fund my own State has con
tributed eight or ten million dollars. Of the eight or ten mil
lion dollars already contributed there has been used within the 
State only about a half -a million dollars. l\lost of it has gone to 
Colorado and Arizona, where it was thought they needed it in 
those great projects. We are not seriously objecting to the 
fact that they take the money received from the sales of lund 
in our State to develop these other States, but along the east
ern line of that State and the western line of the State of Minne
sota there is a Yast tract of country-the \alley of the lled River 
of the North, about 40 miles at the south end, gradually grow
ing wider, until it is nearly 600 or 800 miles wide at the north 
end of the -valley. It is alluvial land. It is subject to overflow 
during many years by the rise of the Red Ri\er, and much 
damage has been done. On the west side to some extent, on the 
eastern side to a great extent, they have suffered by reason of 
the inability to drain the country. 

A great system must be inaugurated, a system that will tak& 
in a section of country as large as several of the Eastern States. 
Xow, that can only be dealt with by the Government itself. 
The State of Minnesota has appropriated millions of dollars for 
drainage on the eastern side, and yet they have only begun 
that great project. If we are to deal with the GoYernment, we 
prefer that the money realized in our State, or at least a goodly 
portion of it, may be used for that purpose, and not go off 
wholly to another State. I wish to make the provisions of this 
bill so broad and so certain that if the two great States of 1\Iin
ne ota and North Dakota desire to enter into a contract whereby 
eight or ten million dollars from those States are to be used 
for this purpose they shall have the power to do so, and they 
shall have a preference right before the balance of the fund is 
taken to develop some other sections of the country. 

"'( nder the present condition the money will all, perhaps, be 
used in the development of the country in the southern section. 
But we can not have one law for one State and another law for 
another, and so I think we should modify this bill so that the 
contract shall be made at all times between the State and the 
General Go-vernment, and the contract shall be such as shall be 
satisfactory to the Secretary of the Interior, and as will insure 
the repayment of the sum loaned for that purpose. 

1\lr. TELLER. :Mr. President--
The VICE-PRESIDR.~T. Does the Senator from North 

Dakota yield to the Senator from Colorado? 
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1\Ir-. :McCUMBER. I yield. 
1\lr. TELLER. I wish to ask the Senator from North Dakota 

whether the land to which he refers has passed into priYate 
ownership or whether it belongs to the State under the act of 
1 50 granting to the States the swamp lands within their 
boundaries? 
. 1\Ir. McCUMBER. Nearly all of the public land in that 
section of the .country has been taken up. On the west side 
through our State there is, perhaps, not an acre that is not 
now in private ownership. But the Senator must remember 
that in this reclamation project we must take in private with 
public lands. The land for the most part has entered into 
prh·ate ownership, and it makes no difference to the Govern
ment whether the land is to-day in public ownership and to
morrow will go into private ownership or whether it is in 
pri>ate ownership ·to-day and will remain so to-morrow. The 
object is to make a certain portion of the country productive, 
so that it may support the vastly increasing population of the 
United States. 

i\Ir. TELLER. I think the Senator is somewhat mistaken. 
I think the Reclamation Service deals only with public lands. 
I know it is Eaid that the Government has been going beyond 
that, but I think the act itself did not contemplate anything 
but the management of public lands. 
. Mr. McCUMBER. I think the Senator is mistaken, because I 
think he will find provisions in the act as to land in private 
.ownership. We have a project to-day in our own State, al
:though it is only a small system of a few thousand acres, and 
yet, perhaps, three-fourths of that is in private ownership. So 
whatever our ::;ystem may be in the future, we shall have to 
consider it as applying to private lands, and as it applies to 
Jands in private ownership we will ha>e to deal with the State, 
which has jurisdiction o>er the land, in order to get the proper 
authority fo1; condemnation proceedings and otherwise. 

:Mr. TELLER. I should like to ask the Senator from North 
Dakota if he has gi>en any attention to the decisions of the 
Supreme Court in two or three cases, where they have declared 
that the Reclamation Service could only be sustained on the 
theory that the Go>ernment was improving its own land? The 
CO\.lrt was very emphatic iu the case of Kansas v. Colorado, 
which can be found in 206 United States--

1\Ir. CLAY. Page 80. 
Mr. McCUMBER. I remember very well that case. 
Mr. TELLER. The question came before the court--
1\Ir. 1\fcCU~IBER. I understand the theory of the court. 
1\lr. TELLER. The question came before the court whether 

it could sustain the constih1tionality of that act, and it put it, 
I understand, rather reluctantly and rather feebly, on the 
ground that it was Government land and the Government was 
improYing its own land. 

l\Ir. IcCUl\lBER. I have no doubt whate>er of the consti
tutionality of a law which should declare that the proceeds of 
the sales of public lands in any given area may be used for the 
de>elopment of certain Eections of the United States, with the 
consent of the State in which the land is situated and upon a 
law passed by that State. 

This is all I desire to say in reference to the matter. It does 
seem to me· that we ought to modify the bill o as to get rid of 
municipalities, private corporations, and individuals and deal 
only with · the great States. 
· 1\Ir. CLARKE of Arkansas. Mr. President, the bill contains 
a pro>ision which is so manifestly unjust that it devol>es upon 
those who ha Ye charge .of the measure to explain, as I do not 
think they can justify on any principle of justice familiar to 
me. The fund is raised by the sale of land in thirteen enumer
ated States, and under section 5 the money may be loaned out 
to any drainage project in any of the forty-six States of 
the Union. The so-called "arid and semiarid States" haye had 
all of the public lands within their borders donated to them 
for the purpose of reclaiming lands of that character by irri
gation . Quite a con iderable fund has been created from sales 
of the e lands. The State of Texas resened all of the public 
lan . in that republic at the time it was made a part of the 
union. Yf\.t all these States have a right to participate in 
the di tribution under this bill, notwithstanding the fact they 
haYe contributed nothing to the fund. The thirteen States, 
the saJe of whose land has produced the fund, have absolutely 
no preference. 

It i perfectly ob>ious that it is left entirely to the discretion 
of th{) Secretary of the Interior to select the particular drainage 
scheme to which he will devote the fund. It rests in his dis
cretion absolutely, without control or supervision. It is a 
power solely ve~ted in him. He may conclude that some New 
England enterprise first requires to be deyeloped, rather than 
some one located in some one of the thirteen States, the pro-

ceeds of the sale of the land within whose borders comstitute 
the fund. It widens that bureaucratic idea of discretion which 
ought not to be further enlarged. The determination of a mat
ter of this magnitude should not, in justice to all sections and 
interests concerned, be submitted to the uncontrolled dis· 
cretion of any one man, no matter how eminent he may be. 
So far as I am concerned, I am not willing to so submit it on 
behalf of the State of Arkan as. 

The Senator from North Dakota [1\Ir. 1\fcCuMBER] has just 
said, with much force, that there is a certain relation between 
the public land in a State and the State itself; and the policy 
of the GoYernment has been to regard the money deriYed from 
this source as a fund legitimately to be devoted to the develop
ment and impro>ement of the locality in which it is raised. 
That policy was adopted and carried out in the early hi tory 
of the Government, when the swamp and overflowed lands 
act of September, 1 50, was passed. It is further shown in the 
act providing for the reclamation system under which many irri
gation projects are being carried forward. There is no reason 
why that traditional policy should be departed from now, unless 
the explanation is to be found in the fact that it has become nec
e ary to get more Congressional votes in its support than could 
be mar· haled if the bill were limited to a recognition of that 
first and salutary practice. It is recognized as among the per
missible tactics of legislation that sometimes bills must contain 
provi ions more comprehensive than their actual merit in order 
to enlist enough votes to make them laws. That seems to me to 
be the only excuse why it should in this instance be provided 
that a fund rai ed by the sale of public lands in thirteen par
ticular States shall be available for distribution throughout the 
entire Union. 

The New England States have no public lands, and never had 
any in the sen ewe now understand the term. The supposition 
is that these States have from time to time received an equiT"a
lent in the way of Government favors which will more than 
equalize in the general accounting the absence of a body of 
public ~mds. 

l\Ir. GALLINGER. 1\Ir. President--
The VICE-PRESIDENT. Does the Senator from Arkansas 

yield to the Senator from New Hampshire? 
1\fr. CLARKE of Arkansas. Certainly. 
1\lr. GALLINGER. I am not familiar with this subject, my 

attention not having been called to the bill until to-day. I wish 
to a k the Senator from Arkansas, · who is familiar with it, 
whether if these public lands belonging to the Government were 
old the money would not go into tlie Treasury . of the United 

States. 
.i\Ir. CLARKE of Arkansas. Unquestionably. 
1\fr. GALLINGER. And the New England States would natu

rally derive some benefit from that fund. 
l\Ir. CLARKE of Arkansas. Yes. 
1\Ir. GALLINGER. If these lands are to be disposed of as 

pro·rided for in this bill, is there any injustice in providing 
that the States which do not have public lands within their 
borders shall derive some benefit from the measure it elf? Is 
there any injustice in it? 

1\fr. CLARKE of Arkansas. I would hardly characterize it 
so sh·ongly as "injustice," but I should say it was not con
sistent with the policy of the Government, which, from the be
ginning, has been to h·eat the proceeds ari ing from the sale 
of these lands, not as part of the revenue of the Government, 
but as a means of developing the vicinity in which the lands 
are situated. Under the settled policy of the Government these 
lands and the proceeds of the sale thereof are deemed parts of 
the public revenue in a limited and special way only. The whole 
course has been to deyote them and their proceeds to the devel
opment of the locality in which they are situated. A primary 
dedication was laid upon them for that purpose. After sale for 
ca h , and the proceeds have become in fact a part of the general 
revenues of the Government, the State's share therein has been 
fixed at 5 per cent. The States are allowed to appropriate, 
under existing law, to their own u e 5 per cent of the proceeds 
of the sale of public lands within their borders. This is the 
State's entire interest after the public lands have become by 
ca h sale a part of the public re>enues. 

1\Ir. President, the objection I have to the bill in its present 
form is fundamental. After the Government has pursued so 
long and so uniformly this policy of using the public lands in a 
locality for the improvement of that particular locality, it ought 
not to be departed from now. The proceeds of the sale of 
the lands in these thirteen States should be used to crea te a 
drainage fund, and there should be devised some fair and just 
system of distribution among the States whose lands contrib
uted to the raising of the fund, and it should not be left en
tirely to the discretion of any officer, no matter if he is a mem-



1908. CONGRESSIONAL RECORD-SEN ATE. 4865 
ber of the Cabinet, to say that a single drainage scheme in 
some State remote from those contributing to the fund shall ab
sorb it all, to the exclusion of the contributors. Even if there 
should be a basis of distribution adopted that would distribute 
to the noncontributing States only part of the fund, still that 
would only qualify the injustice. 

As the Senator from North Dakota [Mr. McCuMBER] has 
stated, his State contributed $10,000,000 to the irrigation fund, 

· and although that Sen·ice bas been in operation for some ten 
years less than half a million have been expended in his State. 
It may be that the area of the States with which North Dakota 
is grouped is so small and the fund is so large that ultimately 
they will get arotmd to North Dakota in the distribution and do 
justice to that Commonwealth. But that never can happen in 
tbis case, for the reason that North Dakota and every other 
State in the Union, many of which have been liberally and am
ply provided for in other ways, will be entitled to participate 
in the benefits of the act to the same extent-possibly to the ex
clusion-as the thirteen States, the sale of whose lands has 
brought into existence the fund. I protest against it. I can see 
no reason founded in justice and a due recognition of the 
equitfes that have grown out of a fixed and generally observed 
policy why it should be so. 
' Mr. CLAPP. Mr. President, I can hardly agree with the 
Senator from Arkansas [1\Ir. CLARKE] in his position. While 
it is true that the amount appropriated by this bill is based 
up·on the amount that bas been receiyed in the past from the 
sale of public lands in the States named, and that there is also 
appropriated the money whicll is to be recei>ed from those 
States, till the fact remains that the money which is in the 
Treasury of the United States belongs to the people of the 
United States, · and it should be placed where, all things consid
ered, the demands of the situation and eYerything else, it ought 
to go. If there were some particular place that required relief 
to-day we would appropriate money for that purpose, even 
though that locality might not have contributed a dollar thereto. 

Mr. CLARKE of Arkansas. Why, then, d'> you refer to the 
money derived from the sale of public lands since 1901? Why 
do you not say that' " $5,000,000 be, and the same is hereby, ap
propriated out of any money in the Treasury not otherwise ap
propriated?" 

Mr. CLAPP. Because it would have taken more language 
and. would ha>e been no clearer. 

Mr. CLARKE of Arkansas. It is a question of language? I 
thought it was a question- of money. 

l\fr. CLAPP. If the Senator will pardon me for a moment, 
there are two provisions of this appropriation. First, we ap
propriate an amount of money equal to that which they have 
paid and then we appropriate the money hereafter received 
from the sale of land in these States. 

There is nothing obscure about it in that respect. No one 
who reads the bill can fail to see that in one instance it is in 
effect taking money which is to-day in the Treasury of the 
United States, and, while so far as some of our States are con
cerned it would be to their benefit, perhaps, to limit it as sug
gested by the Senator from Arkansas, this is a measure that 
can only be justified upon the ground that it is for the general 
good of the people of the United States. 

l\Ir. BACON. I should like to ask the Senator a question, 
with his permission. 

Mr. CLAPP. Certainly. 
l\Ir. BACON. The Senator might say that with reference to 

the reclamation of public lands, because. when reclaimed they 
would be enhanced in -value, and the benefit of that enhance
ment would enure to all. Could the Senator say that to lend 
money to corporations or municipalities or other owners of par
ticular overflowed lands is a matter for the general good; 
something that will enure to the benefit of all people? 

Mr. CLAPP. If it is not, it can not be justified. 
Mr. BACON. I think the Senator is right in that respect. 
l\Ir. CLAPP. We will take a community in some frontier 

State of this Union. There is not a citizen of the United States 
who to some degree-it might be difficult to determine to what 
degree-is not interested in the prosperity, the welfare, and the 
happiness of that community. Upon what other theory can you 
take money which is paid into the Treasury of the United 
States and expend it to deepen a river in Oregon or in Loui
siana? It is on the principle that it is for the benefit of the 
entire people of the United States. 

l\Ir. BACON. The river is open to the commerce of the 
United States. 

li:r. CLAPP. The land, perhaps, in Missouri that is reclaimed 
under this bill is open to the homeseeker from some great city 
of the East. 

XLII--305 

Mr. BACON. I am not speaking of public lands. 
1\Ir. CLAPP. I am speaking of private lands-lands that 

to-day could not be made a home by the individual. A thousand 
people from New York City seeking homes would not have the 
means to take a tract of land and convert it into cultivable 
land so that they could make a living off of it. 

1\Ir. BA.CON. I will ask the Senator this question= Would 
not the same reason justify the Government in lending a farmer 
money with which to buy fertilizer for his land on the ground 
that it would produce more crops and thus be a benefit to all 
the people of the United States? 

l\Ir. CLAPP. No; because, as a rule, the farmer, no matter 
how small his farm, is able to culti-vate his farm ; but when you 
find a large area overflowed, the poor settler is not able to drain 
that land. 

Mr. B..ACON. I do not wish by my inquiry to be possibly 
misunderstood by some unreasoning person as saying that I 
would faYor loaning money to the farmer for that purpose. I 
simply endeavored to show the untenableness of the argument 
of the Senator from Minnesota by that illustration. I think 
that one_would be equally as proper a subject of consideration 
by the Government as the other. 

~lr. CLAPP. I think there is a vast difference between an 
individual who in some way can cultivate his little farm and 
people trying to recover swamp and overflowed land that can 
only be done either by a large amount of capital or by the 
combined credit which rests upon the value of the lands when 
they are reclaimed. 

But, as I said before, that is a phase of the bill I do not care 
particularly for. It seemed to me when I drew the bill, and it 
seems to me to-day, that it is a very proper measure. 

In regard to the relation of the State to the bill, this was 
done because those who drew the bill and worked the bill out 
were ad>ised that certain States under their constitutions could 
not carry this work forward, and the only thing which they 
could do would be to pass a law, just as I understand was !lone 
in Arkansas, to authorize a drainage district to incur indebt
edness and issue bonds. 

So far as one interested in the bill, I am perfeGtly willing to 
concede the position of the Senator from North Dakota, if 
it is fair in view of the constitutional limitations which rest, 
I understand, upon some of the States. There was nothing 
secret about these conferences. We tried to get all who were 
interested in drainage from the North and the South and the 
West. The South was particularly interested, and it was rep
resented at the conferences. We tried to draw a bill which 
would be fair to all those who might be interested in the 
outcome. 

l\Ir. CLAY. Will the Senator allow me to ask him a ques
tion? 

l\Ir. CLAPP. Certainly. • 
l\Ir. CLAY. Does not the bill go very much further than the 

bill we passed for reclaiming arid lands? If I remember cor
rectly the substance of the bill we passed reclaiming arid lands, 
we simply dealt with the lands belonging to the Government 
and such adjoining lands belonging to private individuals as 
might be necessary to accomplish the scheme proposed. 

l\Ir. CLAPP. Yes, sir. 
l\Ir. CLAY. In other words, it provided that where the Gov

ernment owned lands in 'Vyoming and the other States referred 
to, the funds arising from the proceeds of the public lands in 
those States should be utilized to reclaim them, and the Gov
ernment was authorized to condemn such other lands as the 
GoYernment found necessary to carry out the scheme. 

The reclamation act, as I understand it, did not contemplate 
that the Government funds should be utilized for the purpose of 
loaning money to private individuals to develop and reclaim 
their lands. This bill not only deals with swamp lands for the 
pur11ose of reclaiming them, but it also authorizes States, mu
nicipalities, and corporations owning these pri-vate lands to bor
row money from the Government to reclaim them. It strikes 
me that this scheme goes much further than the scheme we 
adopted for reclaiming arid lands. 

1\Ir. CLAPP. If the Senator will pardon me, I tried to make 
that plain in the previous statement this afternoon. The area 
that can be brought into an irrigation plan or scheme, as we 
use that term here in this debate, is easily defined. While I 
am not as familiar with irrigation matters as I am, perhaps, 
with this question, I understand that under the irrigation plan 
the owner of private land has to subordinate his land to the 
irrigation scheme, and he has to make a certain agreement. 
From the difficulty of embracing within a fixed limit by GoYern
ment administration the land contained in the drainage urea, 
instead of trying to pro>ide that the owners should first subject 
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their land to Government control and then receive them back 
aga.iR. after the ad"\"ances by the Government had been made 
for the drainage, as is substantially the rule in reclamation, in 
order that the condition might be more en ily met, we provided 
here that the State hould pass the necessary law creating 
drainage districts and authorize the i suance of bonds upon 
the drainage district; and instead of temporarily holding the 
title of the land until reimbursed from the sale, the Govern
ment would hold the bonds issued upon that drainage district. 

That is a question purely of policy for the Senate to deter
mine. I do not think that those of us who perhap mi<Tht be 
said to have this matter more immediately in hand care pai·
ticularly what disposition the Senate makes of section 5 and 
Section 6. 

Mr. CULLOl\1 obtained the floor. 
1\lr. BACON. Will the Senator pardon me just a minute in 

order that we may have this matter in shape? 
:Mr. CULLOM. I yield to the Senator from Georgia for a 

moment. 
1\fr. BACON. I ask the Senator from California if there is 

not a misprint in the bill? I understand that there is a large 
amount of public land in California; yet in the enumeration 
of States I do not find the name " California." Will the Sen
ator tell me whether I am correct in that? 

Mr. FLINT. Yes. 
Mr. BACON. It is a misprint? 
1\Ir. FLINT. No; it is not a misprint. The proceeds of the 

sale of lands in the State of California are covered into the 
1·eclamation fund. Now, the Senator from Georgia and a 
number of Senators on the other side of the Chamber--

1\Ir. BACON. Oh, well--
l\Ir. FLINT. I want to emphasize it. 
Mr. BACON. The Senator need not speak 

of the Chamber. It is not a party matter. 
l\Ir. FLINT. I want to say that--
l\Ir. BACON. Oh, no. 

about this side 

1\fr. FLIKT. Either we have been mistaken in what we have 
done or we did not understand what those on that side of the 
Chamber desired. The bill originally was drawn by me provid
ing that the money should be disbursed in the States from 
which the money was received, but the Senators from South 
Carolina with other enators insisted that it should be changed 
for the reason, they aid, that "we can not contribute to this 
fund and at the same time we have swamp lands that we think 
should be drained." Owing to that condition, in the ·last drain
age congress they insisted on an amendment to the bill as set 
forth in the present measure. 

Mr. BACON. What does the Senator say about the Senator 
from l\laine? The Senator insists on speaking about Senators 
on this side of the Chamber. 

l\Ir. FLINT. 1;3ecause Senators on that side of the Chamber 
were those who insisted on the change. 

l\lr. CLAY. What Senator? 
1\lr. FLll T. I refer particularly to the late Senator Latimer 

in the drainage congress. The original bill provided that the 
money should be e..""{pended in the States from which the money 
was received. 

Mr. CLAY. The honorable Senator from South Carolina 
represented himself. 

1\Ir. FLINT. Not only that, but the entire drainage congress 
adopted his iew and declined to approve of the measure. 

Mr. CLAY. l\lr. President--
The VICE-PRESIDENT. Does the Senator from California 

yh::ld to t;he Senator from Georgia. 
l\Ir. FLINT. When ;r have finished. He declined to permit 

an approval of the amendment, and in conference, for the pur
pose of obtainino- the passage of a measure, it was amended so 
as to provide that the money should be expended generally in 
ali the States from which it was derived. 

l\lr. CULLOM. 1\lr. President--
1\Ir. CLAY. One moment. The Senator speaks of Senators 

on this side of the Chamber. I did not know that party politics 
had anything to do with the bill. I was criticising the bill, 
judging it as I read it, on its merits. Surely the Senator from 
California does not think that a drainage congress could get 
together and discuss a measure of this kind and find Senators 
on this side of the Chamber or on the othei' side either--

1\lr. FLI~'T. I am not attempting to have it bind the Senate 
in any way. I am simply giving the Senator the reason why 
those who in conference drafted the bill decided to change it 
from having the work carried out in the States in which the 
money was received rather than throughout the entire country. 

Ir. LAY. I -.ill say to the Senator, with his permission, 
that I do not believe the Government of the United States ought 
to coll~ct money by taxation and loan it to individuals or any-

body else for the purpo e of carryino- on their business. I believe 
that we ought to confine taxation to the amount of money 
necessary to pay the legitimate expenses of the Government, 
and not use it for any other purpose. 

1\lr. CULLO~L 1\fr. President--
The VICE-PRESIDENT. Does the Senator from California 

yield to the Senator from Illinois? 
1\Ir. CULLO~I. I wa recognized some time ago for another 

purpose than the discussion of the pending bill. It is evident 
that the bill can not be passed to-day, and it i very important 
that we should have a brief executive session. 

1\fr. TELLER. Will the Senator from illinois yield to me 
for a moment? 

l\fr. CULLOM. Certainly. 
l\Ir. TELLER. I do not want to detain the Senate now, but 

I wish to reply to S0me things that haye been said about the 
Reclamation Service and to set the matter right if I can. When 
the bill comes up on another day I will be prepared to speak 
on it. 

EXECUTIVE SESSION. 

1\lr. CULLOl\f. I move that the Senate proceed to the con
sideration of executive business. 

The motion was agreed to, and the Senate proceeded to the 
consideration of executive business. After eighteen minutes 
spent in executive se ion the doors were reopened, and (at 3 
o'clock and 43 minutes p. m.) the Senate adjourned until to
morrow, Saturday, April 18, 1908, at 12 o'clock meridian. 

NOl\IINATIONS. 

E:rccuti'lie nominations 1·eceivec~ by tlH3 Senate A11ril 1"1, 1908. 

CIRCUIT JUDGE. 

A. N. Kepoikai, of Hawaii, to be judge of the circuit court 
of the second circuit of the Territory of Hawaii. A reappoint· 
ment, his term expiring April 1 , 100 . 

PROMOTIONS IN THE NAVY. 

Midshipman Douglas L. Howard to be an ensign in the Navy 
from the 13th day of February, 1908, to fill a vacancy existing 
in that grade on that date. 

P. A. Surg. Ralph W. Plummer to be a surgeon in the Navy 
from t.Q.e 23d day of February, 1908, vice Surg. Victor C. B. 
l\I eans, retired. 

APPOINTMENTS IN THE NAVY. 

The following-named citizens to be assistant surgeons in the 
Navy from the lith day of April, 190 , to fill vacancies existing 
in that grade on that date: 

George C. Rhoades, a citizen of West Virginia; 
Sankey Bacon, a citizen of Nebraska; 
Frank P. :w. Hough, a citizen of Virginia; and 
Joseph A. Biello, a citizen of Pennsylvania.. 

PROMOTIONS IN THE ARMY. 

Medical Department~ 
Capt. Thomas S. Bratton, assistant surgeon, to be surgeon, 

with the rank of major, from April 15, 1908, vice Flagg, re-. 
signed. 

Caval1·y Arm. 
Lieut. Col. George A. Dodd, Fourth Cavalry, to be colonel 

from April 14, 1908, vice Kerr, Twelfth Cavalry, appointed 
brigadier-general. 

l\Iaj. John Pitcher, Second Cavalry. to be lieutenant-colonel 
from April14, 1908, vice Dodd, Fourth Cavalry, promoted. 

Capt. Stephen L. H. SlocUIIl, First Cavalry, to be major from 
April14, 1908, vice Pitcher, Second Cavalry, promoted. 

First Lieut. John W. :Moore, Second Ca-ralry, to be captain 
from April14, 1908, vice Slocum, First Cavalry, promoted. 

.POSTMASTERS. 
COLORADO. 

George C. Bruce to be postmaster at Fort Lupton, Weld 
County, Colo., in place of Sidney C. Smith, resigned. 

FLORIDA. 

William L. Keefer to be postmaster at Fort Pierce, St. 
Lucie County, Fla., in place of Peter P. Cobb, resigned. 

GEORGIA. 

Samuel B. Robinson to be postmaster at Sandersville, Wash
ington County, Ga., in place of Cicero F. Harrison. Incumbent's 
commission expired November 24, 1007. 

Robert L. Williams to be postmaster at Griffin, Spalding 
County, Ga., in place of Robert L. Williams. Incumbent's 
commission expired February 19, 1907. 
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ILLINOIS. 

Charles A. Brown to be postmaster at Toluca, Marshall 
County, Ill., in place of James P. Mathis. Incumbent's commis
sion expired March 31, 1908. 

Frank E. Davis to be postmaster at Arlington Heights, Cook 
County, Ill., in place of Frank E. Davis. Incumbent's com
mission expired April 12, 1908. 

John Grierson to be postmaster at Morrison, Whiteside 
County, Ill., in place of John Grierson. Incumbent's commis
sion expires April 21, 1908. 

Harry Whitver to be postmaster at Walnut, Bureau County, 
Ill., in place of Harry Whit"ver. Incumbent's commission ex
pires April 27, 1908. 

IXDIANA, 

Charles T. Benton to be postmaster at Brownstown, Jackson 
County, Ind., in place of Hamlin Smith. Incumbent's commis
sion expires April 21, 1908. 

John W. Call to be postmaster at Gary, Lake County, Ind. 
Office became Presidential April 1, 1908. Postmaster remoYed. 

Harry H. Crooke to be postmaster at Odon, Da yie::::s County, 
Ind., in place of George D. Abraham. Incumbent's commission 
expires April 27, 1908. 

Francis H. Manring to be postmaster at Greentown, Howard 
County, Ind., in place of Charles E. Disbro. Incumbent's com
mission expired January 25, 1908. 

Will K. Penrod to be postmaster at Loogootee, Martin County, 
Ind., in place of Henry Wood. Incumbent's commission expires 

•April 27, 1908. 
William A. Phillips to be postmaster at Atlanta, Hamilton 

County, Ind., in place of Austin B. Cochran, resigned. 
IOWA. 

William A. Grummon to be postmaster at Rockwell, Cerro 
Gordo County, Iowa, in place of William A. Grummon. In
cumbent's commission expired March 7, 1908. 

KANSAS. 

Charles Hodg::::on to be pos~master at Mulvane, Sumner 
County, Kans. Office became Presidential April 1, 1907. 

George W. Hook to be postmaster at Sabetha, Nemaha 
County, Kans., in place of George W. Hook. Incumbent's com
mission expires April 27, 1908. 

1\1. l\1. Michael to be postmaster at Burrton, Harvey County, 
Kans., in place of Joseph S. Stone. Incumbent's commission 
expired December 17, 1907. 

MASSACHUSETTS. 

William H. Pierce to be postmaster at Winchendon, Worces
ter County, Mass., in place of William H. Pierce. Incumbent's 
commission expires April 19, 1908. 

IIIICHIGAN. 

Albert J. Capen to be postmaster at Fennville, Allegan County, 
Mich., in place of Albert J. Capen. Incumbent's commission 
expired December 10, 1906. 

Edmund 0. Dewey to be postmaster at Owosso, Shiawassee 
County, Mich., in place of Edmund 0. Dewey. Incumbent's 
commission expired April 5, 1908. 

William J. Ingersoll to be postmaster at Mayville, Tuscola 
County, Mich., in place of 1William J. Ingersoll. Incumbent's 
commission expired .April 5, 1908. 

lUontague W. Ripley to be postmaster at Montague, Muskegon 
County, Mich., in place of Montague W. Ripley. Incumbent's 
commission expired March 30, 1908. 

MIXNESOTA. 

John Atz to be postmaster at Hancock, Stevens County, Minn., 
in place of John Atz. Incumbent's commission expired Feb
ruary 23, 1908. 

Francis M. Shook to be postmaster at Aitkin, Aitkin County, 
Minn., in place of Francis M. Shook. Incumbent's commission 
expires April 27, 1908. 

William Royer to be postmaster at Seward, Seward County, 
Nebr., in place of William Royer. Incumbent's commission ex
pired March 12, 1908. 

NEW YORK. 

Francis C. Allen to be postmaster at Ovid, Seneca County, 
N. Y., in place of Lewis B. Jewell, removed. 

David Everit to be postmaster at Union Springs, Cayuga 
County, N. Y., in place of Reuben F. Hoff, deceased. 

Frank S. Kenyon to be postmaster at Adams, Jefferson 
County, N. Y., in place of Frank S. Kenyon. Incumbent's com
mission expires April 19, 1908. 

I!'rank N. Lovejoy to be postmaster at Macedon, Wayne 
County, N. Y., in place of Charles H. Parker. Incumbent's 
commission expired March 24, 1908. 

Conrad l\fetzger, jr., tQ be postmaster at Jeffersonville, Sul
liYan County, N. Y. Office became Presidential April 1, 1908. 

NORTH DAKOTA. 

W. H. Pray to be postmaster at Yalley City, Barnes County, 
N. Dak., in place of Ellef K. Myhre. Incumb~.:::J.t's commission 
expired March 12, 1908. 

OHIO. 

William A. Campbell to be postmaster at Lima, Allen County, 
Ohio, in place of William A. Campbell. Incumbent's commis
sion expired l\Iarch 8, 1908. 

Chandler \V. Carroll to be postmaster at St. Clairsville, Bel
mont County, Ohio, in place of Chandler W. Carroll. Incum
bent's commission expired December 17, 1907. 

Sheridan G. Dowds to be postmaster at Mount Vernon, Knox 
County, Ohio, in place of George E. Canning. Incumbent's 
commission expired January 16, 1906. 

Pearl W. Hickman to be postmaster at Nelsonville, Athens 
County, Ohio, in place of William P. Shepard, resigned. 

W. J. Weirick to be postmaster at Loudonville, Ashland 
County, Ohio, in place of W. Sherman Hissem, resigned. 

PEXNSYLVANlA. 

Daniel W. Bedea to be postmaster at Shenandoah, Schuylkill 
County, Pa., in place of Daniel W. Bedea. Incumbent's com· 
mission expired April 3, 1906. 

John H. Brubaker to be postmaster at Elizabethtown, Lan 
caster County, Pa., in place of John H. Brubaker. Incumbent'·::' 
commission expires April 19, 1908. 

John F. Fenstermacher to be postmaster at Mount Joy, Lan
caster County, Pa., in place of John F. Fenstermacher. Incum
bent's commission expires April 27, 1908. 

John H. Grove to be postmaster at New Freedom, York 
County, Pa. Office became Presidential April 1, 1908. 

Caroline E. Hall to be postmaster at Swarthmore, Delaware 
County, Pa., in place of Edward ,V. Hannum. Incumbent's 
commission expired February 5, 1907. 

Anne D. Moore to be postmaster at Avondale Chester County, 
Pa., in place of Anne D. Moore. Incumbent's commission ex
pires April 27, 1908. 

John Roland to be postmaster at New Holland, Lancaster 
County, Pa., in place of John Roland. Incumbent's commission 
expires April 27, 1908. 

Charles A. Suesserott to be postmastci' at Chambersburg, 
Franklin County, Pa., in place of David 1\Iaclay, deceased. 

PORTO RICO. 

Augusto Font to be postmaster at Aguadilla, Aguadilla 
County, P. R., in place of Augusto Font. Incumbent's com
mission expired November 17, 1907. 

Alfredo Gimenez y Moreno to be postmaster at Bayamon, San 
Juan County, P.R. Office became Presidential January 1,1908. 

SOUTH CAROLINA. 

James Marion Byrd to be postmaster at Branchville, Orange
burg County, S. C., in place of William H. Reedish, deceased. 

TENNESSEE. 

John W. Jackson to be postmaster at Columbia, Maury 
County~ Tenn., in place of Archelaus M. Hughes, removed. 

MISSOURI. TEXAS. 

Ch~rles L. Farrar to be pos~aster at Macon, ~lacon C~ull:ty, John H. Carson to be postmaster at Dayton, Liberty County, 
Mo.! m place of Samuel J. Wilson. Incumbents commiSSIOn Tex. Office became Presidential April 1, 1908. 
expire~ March 13, 1907. . I Leland S. Howard to be postmaster at Roscoe, Nolan County, 

LoUis Haeffner to be postma~ter ~t Valley Park, St. LoUis 1 Tex. Office becaume Presidential April 1, 1908. 
County, Mo. Office became Presidentit~.l January 1, 1908. I William B. Montgomery to be postmaster at Stanton, Martin 

Thomas R. Tolleson to be postmaster at Leadwood, St. Fran- I County Tex. Office became Presidential .April 1 1908 
cois County, Mo. Office became Presidential April 1, 1908. I ' uTAH. - ' • 

MO.:"!TANA. Stephen W. Ross to be postmaster at Lehi, Utah County, 
Lottie M. Conyngham to be postmaster at Kendall, Fergus Utah, in place of Stephen w. Ross. Incumbent's commission 

County, Mont., in place of John Jackson, jr., resigned. expires April 19, 1908. 
?\~BRASKA .• 

James H .. Oyerman to be postmaster at Stella, Richardson 
County, Nebr., in place of James H. Qyerman. Incumbent's 
commission expires April 27, 1908. 

WISCONSIN. 

William Vanzile to be postmaster at Crandon, Forest County, 
Wis., in place of William Vanzile. Incumbent's commission ex
pired April 5, 1908. 
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WYOUING. 

Joseph L. Kidwell to be postill.aster at Douglas, Converse 
County, Wyo., in place of James B. Wilson, resigned. 

Joseph 1\Iunz to be postmaster at Saratoga, Carbon County, 
Wyo., in place of Andrew 1\I. McAnally. Incumbent's commis
sion expired April 12, 1908. 

OONFffiMATIONS. 

RECOVERY OF CONTRACT DEBTS. 
The injunction of secrecy was removed April 17, 1008, from 

a convention signed by the delegates of the United States to the 
Second International Peace Conference held at The Hague from 
June 15 to October 18, 1907, respecting the limitation of the em
ployment of force for the recovery of contract debts. 

NEUTRAL PO,VERS ·IN NAVA.L WAll. 
Executive nonlinations confirmed by the Senate April 17, 1908. The injunction of secrecy \\"as removed April 17, 1908, from 

a convention adopted by the Second International Peace Confer
ence held at The Hague from June 15 to October 18, 1907, con
cerning the rights and duties of neutral pow-ers in naval war. 

PUBLIC PRINTER. 

John S. Leech, of Illinois, to be Public Printer. 
RECEIVER OF PUBLIC MONEYS. 

Nazario V. Gailegos, of Tucumcari, N. 1\Iex., to be receiver of 
public moneys at Tucumcari, N. Mex. 

PROMOTIONS IN THE NAVY. 

Lieut. Walter S. Turpin to be a lieutenant-commander in the 
Navy from the 30th day of January, 1908. 

To be lieutenants (junior grade) in the Navy from the 3d 
day of February, 1908, upon the completion of three years' 
service in :present grade : ' 

Stephen C. Rowan, 
Samuel 1\1. Robinson, 
Ernest Friedrick, 
Lamar R. Leahy, 
Harold R. Stark, 
William Ancrum, and 
Charles E. Smith. 
To be lieutenants in the Navy from the 3d day of February, 

1908, to fill vacancies existing in that grade on that date : 
Stephen C. Rowan, 
Samuel M. Robinson, 
Ernest Friedrielt, 
Lamar R. Leahy, 
_Harold R. Stark, 
William Ancrum, and 
Charles E. Smith. 
Assistant Na.val Constructor Henry Williams to be a naval 

constructor in the Navy from the 4th day of April, 1908, upon 
the completion of four years' service in present grade. 

APPOINTMENT IN THE NAVY. 
William S. Shacklette to be a hospital steward on the retired 

list of the Navy with the rank and three-fourths the sea pay of 
a. pharmacist, in accordance with the provisions of an act of 
Congress approved April 3, 1908. 

POSTMASTERS. 
COLORADO. 

Preston Holbrook to be postmaster at Blackhawk, Gilpin 
County, Colo. 

K.A:YS.AS. 

W. A. Fleming to be postmaster at Summerfield, Marshall 
County, Kans. . 

William H. Smith to be postmaster at Colby, Thomas County, 
Kans. 

MAINE. 

Fred H. Atwood to be postmaster .at Rumford (late Rumford 
FaiJs), Oxford County, Me. 

NEBRASKA. 

Thomas J. Taylor to be postmaster at Wilber, Saline County, 
Nebr .. 

NEW HiliPSRIRE. 

Forrest W. Peavey to be postmaster :at Wolfeboro (late Wolf
boro), Carroll County, N. H. 

ARBITRATION WITH NORWAY. 
The injunction of secrecy was removed April 17, 1908, from 

an arbitt-ation convention between the United States and Nor
way, signed at Washington on April 4, 1908. 

ARBITRATION WITH PORTUGAL. 
The injunction of secrecy was I'emoved April 17, 1908, from 

.an arbitration convention between the United States and Portu
gal, signed at Washington on April 6_, 1908. 

EXTRADITION WITH SAN MARINO. 
The injunction of secrecy was removed April 17, 1908, nom 

a treaty for the mutual extradition of criminals between the 
United States and the Republic of San Marino, signed at Bo.me · 
-m1 January 10, 1906. 

HOUSE OF REPRESENTATIVES. 

FRIDAY, April17, 1908. 
[Oontinuation of the legislative day of Monday, April 6, 1908.] 

The recess having expired, the House, at 11.30 a. m., was 
called to order by the Speaker. 

LEGISLATIVE, EXECUTIVE, AND JUDICIAL APPROPlliA.TION BILL. 

The Chair announced the appointment of Mr. TAWNEY as 
conferee on the legislative, executive, and judicial appropriation 
bill, to tnke the place of Mr. Brick, deceased. 

LEAVE OF ABSENCE. 
By unanimous consent, Iea1e of absence was granted to llr: 

WATKINS, for ten days, on account of important business. 
DIPLOMATIC AND CONSULAR APPROPRIATION BILL. 

The SPEAKER. The pending motion is that the House 
resolve itself into the Committee of the 'Vbole House on the 
state of the Union tor the consideration of the bill H. R. 
20345, the diplomatic and consular appropriation bill, pending 
which motion the gentleman from Iowa [Mr. CousiNS] moves 
that the House limit the general debate upon that bill to five 
hours. The question is on the latter motion of the gentleman 
from Iowa. 

The question was taken, and on a division (demanded by Mr. 
WILLIAMS) there were-ayes 61, noes 30. 

1\fr. WILLIAMS. Mr. Speaker, I respectfully demand tellers. 
Mr. PAYNE. M:r.:. Speaker, I make the point that that is 

dilatory. 
The SPEAKER. The Ohair sustains the point of order. 
.Mr. WILLIAMS. Then, 1\fr~ Speaker, I demand the yeas and 

nays. 
l\Ir. PAYNE. Mr. Speaker, in -view of the vote, I make the 

point that no quorum is present. 
The SPEAKER. The point of order is sustained. No quo

rum being present, the Doorkeeper will -close the doors, the Ser
geant-at-Arms will notify absentees, and the question will be 
taken on the motion of the gentleman from Iowa, ~o close debate 
on the diplomatic and consular appropriation bill in five hours. 
The Clerk will call the roll. 

The question was taken, and there were-yeas 164, nays 102. 
answer " present" 16, not voting 105, as follows: 

Alexander, N.Y. 
-Allen 
Andrus 
Barclay 
Bartholdt 
Bates 
Beale, Pa. 
Bennet, N. Y. 
Bennett, R;y. 
Bir-dsall 
Bonynge 
floyd 
.Bradley 
Burleigh 
Burton, Del. 
Burton, Ohio. 
Butler 
Calder 
Calderhead 
Campbell 
Capron 
Cary 
Caulfield 
Chaney 
Chapman 
Clark, Mo. 
Cocks, N.Y. 
Cole 
Conner 
Cook, Colo. 
Cooper, Pa. 
Cooper, Wis. 
Cousins 
Crawford 

Y:IDAS-164. 
Crumpacker 
Currier 
Cushman 
Dalzell 
Davidson 
Davis, Minn. 
Dawson 
Denby 
Diekema 
Draper 
Driscoll 
Durey 
Dwight 
Ellis, Mo. 
Ellis, Oreg. 
Engle bright 
Esch 
Fairchild 
Focht 
Fordney 
Foss 
Foster, Ind. 
Foulkrod 
French 
Fuller 
Gaines, W. Va. 
Gardner, Mass. 
Gardner, Mich. 
Gardner, N. J. 
Gilhams 
Gillett 
Goebel 
-Graff 
Graham 

Hale • 
Hamil ton1 Mich. 
Harding 
Harrison 
Haskins 
Haugen 
Hawley 
Hayes 
Helm 
Higgins 
Hill, Conn. 
Hinshaw 
Holliday 
Howell, N. J. 
Bowell, Utah 
Howland 
Hubbard, Iowa 
Hubbard, W. Va. 
Huff 
Hull, Iowa 
Jenkins 
Jones, \Vash. 
Keifer 
Kennedy, Iowa 
Kennedy, Ohio 
Knapp 
Know land 
Ktistermann 
Lafean 
Laning 
Law 
Lawrence 
Lindbet•gh 
Littlefield 

Livingston 
Longworth 
Loudenslager 
Lovering 
Lowden 
McCall 
McKinlay, Cal. 
McKinley, TIL 
McLachlan, Cal. 
McLaughlin, Mich. 
l\Id1orran 
Madden 
Madison 
Mn.nn 
Marshall 
Moon, Pa. 
Morse 
Mouser 
Mudd 
Murdock 
Murphy 
Needham 
Nelson 
Norris 
Nye 
Parker, N.J. 
Parker, S. Dak. 
Parsons 
Payne 
Pearre 
Perkins 
Porter 
Pray 
Prince 
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